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Plied. If the facts are flot such that the way

May be otherw'ise implied, the prirafade right
of the plaintiff tu have his estate uîuencumbered
hy the way must prevail. We think the way

cannot properly ho un plied froni the facte which
are statcd. W e therefore snstain th e exceptions
and grant the plaintiff a iiew trial.

£cccptione .eu.tained.

(Noie by Editor cf American Law Regigtfù.>
Aller reading the above opinion one le Inepressedl vith

the thougist Ibal there is much W o said in favor of the
decîsion o! the court below. Il migbl welI hoe arguedl
that as the use of the well was reserved equally for the

benellt uf ail portiont of the " homestead estate "at the

tisse of the sale We Delaney and the testator, during bis

OWnership of bath sections of land, baving inspressed
u1pon thse portion owned by the plaintif! a quasi servitude
or essen, for reai servitude or esment, of course,
Could flot i-, the land servicut and dominant heionging
Wo the sanie person, and tisaI fact being presumably
known Wo tbe devisees, the son and the daumrhter of thse

testator probably bis boire, the land woubd naturslly pass
tu tihe devisees, with the respective portions cbarged and
henefhted, as they were in lthe testator' lifetune; unIeu

Bometbing sbould appear in the devise, manifesting thse

intention o! the testalor tu change the character of tbe
elljoyment of the land; and tisat the devise in foc simple

l'à flot onough per se Wo manifest sucb intention since tbe
Ctjuyment of an estate in tee simple is by nu means in-

Consuistent with its enjoyment mubjeet tW an easement,
and as the will is W hoe taken as s wbole and the mInen-

lion af the testator coîlected lberefromt (3 Burr. 1541,
1581 ; Ruston Y. RuÊfois, 2 Dal. 244), if tbe devise lu

Plaintif!'5 granlor '* gave the deviseo as perfect an octale
as the deviser bjmself bad sud Ibal was ant estate su un-
encumbered ;" se tbe devise te thse defendanl gave ber
.. as perfect an estate as the deviser bimeif bath " and
tisa was an estate witb tbe advantage ut tise tise ut the
Wall annexed tisereto and solemnly reserved We il, sud
that as Wu the use uf tise well, tise way, long used by tbe
lestalur, was necossary, as nu presunîption could ho
rs.lsed. that the uoonr ut the t)elancy lot would permit a

116w and mure burdensume way ta hoe laid out upon bis
Drermisesu ho certainly could nul be campelled ta tIse
iOIY having been once localed, the power ut location wau

8
0
10e for oves, and 1n Ibis case, the eficct would ho ne1

1 0
0PoiY to change tbe way but We croate an additional

and distinct one.
Tise English authorilies seem ta upisold the decision

and to show a tendency tu restrain ways by implication
tl those ut strict necessily (thotugb uccsionally straining
lthe word 'lneces8ity " and sumelimes taking a more
11beral view sa t the character of the oeccseity), and by
no meaos lu favor the granting ut ways by implication
as Original rigis, or tiseiî' revival aller extinction by
uituY Of possession, and, in viow ot the assumed non-
contiunos characler of waya, flot We apply 't tisaI

sscIiOes Of Ossements the raie laid dowen in GJale on Ease-
ities 40. 11Esements wbicb are apparent and con-
tiflious are flot meroîy those which ious! neceesarily ho
'Issu but thos wbicb mîay hoe seen or known un a care-
tu' inspection by a persun ordinarily conversant wilh
the Sebjec."

ln Wlh.alleY v. Thompsoss, 1 B. & P. 371 (1799), Il was
held thaLt a wa; exthnguished by unity of possession did
001 revive on severance. In Plasnt v. James, ô B. &
Ail. 7 94 (18113), Lord Dî.saNr âaid, 1-If lise grantor wishea

to revive or crate such a rigbt he must du It by express-
words or Introduce the words tberein used and enioyed
In which case ossements existing in point of ta"

though fot existing in point of law would ho tranifferred
te a grauitee."

In Glave v. Hardinsg, 27 L. J. (N. S.) Exch. 286 (1858)
Baron BitàmwmLL appears Wo be disposed tW apply & susse-
what more liberal ndle tW ways and to grant Ibat tIU*
might lie sncb a thiog as a contirmouis way. Il [a
leaej did flot grant tihe right in ternis and the only Này
in which if. could grant it was that the condition uf the
premises, at the time when the bosse was granted, show..
ed that il was intended Ihat the right of way slioUld
hoe exercised on tbe principle 1 have adverted tu, thatby
thse devolution of the tenements a right of way tW a par-

iticular door or gate would, as an apparent or continuous
casemnent, pass tW the owners and uccupiers of bath et
tbem. But 1 llîink that the way in question la Dot A
continuons and apparent easement V~ithin the principle
of law 1 fumad my opinion upun the condition of
the premises at the lie the lesse was granted'

Iii most of the English cases, thore were other outiets
beies the une claimed as a way by implication and s

besidbl necossary, and therefore they do flot exaetly
cuver the point of thse principal case ; indeed in PIuy-
cey v. Vicary, 16 M. & W. 484, if. was doubted by ALDUA-
soN, B., whethor a new trial should nlot hoe granted t0
try whether thse way claimed were flot necesarY tu lh.
oossenuent Occupation of the bouse, allhough thone wus.
another outiet tram the promises. In Dodd v. ursc"sl4
there was an addition&] way.

Necessty bas in smo cases been givon a more liberal
interjpretation. in Pyer v. Carter, 1 H. & N. 972,11 me
said that by nocessity bhould hoe understood the ne-
cesity 'aI tise lime of conveyanco and as matiers
then stood witbout alteration. This case whicb wse
neot tisaI of a way, has run the gaunîlet o! criticlamk

:nd itlai questionable how far il la authorily beyond lis

uwn facts. In Biser! v. Cochrane, 8 Jur. 92M (1861),
Lord CAMIPBELL sîsud: IlWhen twu properties are pas-
sessed by the sanie owier, and thero bas been a sever-
anco made of part froin the othor, an3 thing whlch w»5
used and was necessacy for a comfortablo enjoyment 0!
tisat part of the property which is granted shal hoe con-
sidered tu folluw from tbe grant, if Ihere l h o uuai
words of convOe ance. "

Poldei v. Basf ard, 4 B. & S. 258, dues flot maleciallY
differ frunu the principal case, except perhaps In Iths par-
ticular, that in the Engilis case, there was evidence th&&
water could bie obtained un the promises of the defend5iit
by diggig a well of a certain depth, but Ibis <litiuc1iOu
eao ùo easily reaolved tu a mers question of the btird»Df
of prou!, winceh elliot Justice l)uitrgs tinks sbouid rosI
upalu thse persan claimiog the easement.

In the United States. in massachusetts, ln the case of
Petfingi v. Porter, 8 Allen 1 (1869), il, was left Wu lJi
jury tW say whether tisero would hoe unreasonablo labour
and expense in constructiflg another way, and ln the

Supreme Court, CHAMANÂ, J., 8aid: "The word 'neces-

sity' canîtut reasonably hoe held to lho limlteid WO physical

necessity. If ut wero su, the way ln question would not
pass witis the land if another way could hoe made by any

amouint of lab.,ur or by any possibilitY. "l

1, Fefferg v. IfssmphrCbl, 8 C. E. Green <Oh.) 262
(1867), ZABRIls uis, Ch., rernarked, Il until tbe time of
severance of litho Ihere bas heau a wayr, or drain, or
other malter in thse nature of an easernent, from one ut

the percls through the other, estahlished and kept up
by the commun owner nf bath, and ne.cessary for the.
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