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sien referred te shal i be made by my executors immediately afti

my derease "-attached to one of said testamentary dispositions-

forin part of the will, it not forming part of the document abo,

the signature of the testator?
(3) Il Baid >clause " sixthly " forrns part of the will, does

dispose of the whole residue, including the cash in the bank.

S. H. IBradford, K.C., for the executors.

V. A. Sinclair, for R. H. Smith.

M-LiDDLETON, J. :-The probate issued by the Surrogate Cou

conclusively determines what documents constitute the last w:

and testament of the deceased: (lann v. Gregory, 3 D. M. & G. 77'
IRe f, [1892] 2 Ch. 229.

On this application I cannot enter into the questions raisý

by the firat two clauses of the notice of motion. The question su

gested by the notice whether the clause " sixthly " was proper

included. in the probate appears to me important, and one whi

the parties ought; to have an opportunity of agitating if se advise

There beinZ somp, douht. u~ M the juriglifinn f thf, IIigl Cou

under sec. 38 of the Ontario Judicature Act, this attack van b(

be nmade by taking proçeedings in the Surrogate Court for the i

vocation of the probate granted. .The executors ought te (ai

no doubt will) facilitate these proceedfings; and all persous3 i
terested should be brought before the Surrogate Court so thi

the question may bie flnally' determined. The executors weiu

have beau well advised had they proved the will in solen f ern

the first instance-a& course ought always to be adopted when thE
is, as here, a grave question as to what document should be a
mitied to probate.

The declaration in answer to the flrst two questions submitt

will be that it is net open te this Court upon this application
go behind. the letters probate to determine what documente cc
stitute the last will and testament of the deceased.

Upon the third question, assuming that the clause «sixt *hh1

ie properly included in the probate, I think that the teetator b

in eftect directed a sale of bis chattel property, and ths.t t

prooeeds thereof shall forni part of his residuary estate, as h

also the proceeds of his notes and mortgages, an&i " the wholi

i.e., the whole residuary estate, ehaîl be divided and distributed
therein directed.

The answer to this question wviii, therefore, be, that the mon

on deposit in the bank te the credit of the testator, according


