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plaintif, in reply, fled au affi'lavit contrr illcting tbe assertion
that wben Montgomery sold the land ta Keeling and look baclt a
mnrtgnge, lie <plaintif>) acted as solicitor fur Montgomery, allegiîîg
thit ho accii for the defendant, alone; contrsdicting the assertion
tdst visilo acting an solicitor for defendant, ho became avare of
the defeci in the tille of Montgomery ; alleging that ho did Dot
dumoover the defect until a considerable tinte after the sale of the
]and front Montgomery ta defendant, and until long after b. lied
advanced ta dt fendant the amlount for which defendant gave plein-
tif a niortgage; that upon the representation of Montgomery, ta
the effect that the fitle vas perfectly clear, defendant dispene
witb an ozamnation of titis; that for the purposeofa protecting
bis own interest ho <plaintif) procured a deed of tbe property
froni Mary Gale; that ho nover, ta bis lcnovledge, saw Mary Gale,
or bad an! comnmunication witb, or mnade any representatian ta
ber, directly or indirect' 7 ; that immediaîely on recoiving a deed
front Mary Gale, ho mode it bis business ta ses Montgomery, and
offered, in order ta gitar against the accident af bis (plaintiff's)
doatb. ta ettecule any document necessary ta proteet bis (Mont.
gomcery's) unortgage; and denying collusion between himself and
defendani. An affidauit of defendant, and another of Bouchier
Estoc, an articled doe n Iboth offico of plaintif. corroborating the
affidavit of plaintif in difoérent particulars, wero also filed.

NcBnidésbowed cause, aud contended, final, that as Montgomory's
affidavit vas contradicted by thoso f plaintif and defendant bis
scissons muet ho discharged ; sud, secondly, thal Montgomery
vas not mufficiently in possesstion ta ho entitled ta moie the appli-
cation. On th. latter point, ho referred ta the language of the
section, vbicb requîned an aiffidavit from applicant - iiowing that,
bc is in pOmossion of the ]and oiben by hmaself or bis tenant-,"
ad cltcd l'Aasspson v. Tomut is et ai., il Ex. 442. Ho alsao sub-

mitted, that a mortgagee oui of possession in flot entitled ta the
henenit of tl,. section, as ho cannai ho aaid ta ho in possession
either by himsif or his tenant.

Harrison, contra, snbmitted, firaI, tbat sec. 9 of Con. Stat. 1J.C.
cap. 86, cnder whicb the application vas made, ia in Pubstance the
sanie as tho former sct, Il Oea. IL cap. 19, sec. 13; secondly.

thti. tb. construction of the latter &ct, the word landlard
vas beld ta extend tu ail] persans, including mnortgagees out of
pauessîo, claimiag titi. under or in privity vith defendant (Dot
div. HebbtàAaige v. Roe. 3 T. R 783; Locelock demu. Xanti v.
Donaaaer, 4 T. R. 122; Dot demi. TIVEyard v. Cooper', 8 T. R. 645;
Dot demi. Peeirson v. Ror, 6 Bing. 618) ; third, that the possession
Dow arcessary nord not ho more actual thau that fanmerly nequined.
but the contrary, the former statute uaing the word - andlord,"
uhile the present act uses the expression "auje athen persan "
(Baller v. Mereditta, 1l Ex. 93; Crofe v. Luraley 4 El & B. 608):
fomrtb. thAt the court yuli not try questions of tills on affilfavil,
especially if collusion suggeated. but allov applicant ta defend
where ho la really machi iuîcr&-ted in the result of the suit <lier-
rnsglon v. lirrinqbo, 8 U. C. L. J. 30; Webeuer v. llorsburgh, 3
U. C. L.J. 32).

DtuàP&a, C. J.-! thlWk the order ehould go ta allow Montgomery
ta dtfend. The defendaint inay ho treated as in possession under
M4ni ., mer7, and as betveen thea a tenant ta liii. Tbnn the
defent,.ant seenis ta ho villing ta aid the plaintif, vhich vili
uans'oidablyv ho a detritnent ta Nlontgoniery's interees. The
application in plainly that of Montgomery, vho appemrs ta ho the
fi-rt mortgagee af defetidant, the plaintif having taken a salbse-
liuent manigage from bite.

1 therefore grant the order, ou psyaient of ca«s; Montgomery
ta aPPeaLr fOrthigih, and tae, short notice of trial if neces-any.

Sommons absolute.

Roiaitr A. Latr . Jàzexa T. GILKSBON AND IIvuraaaIT AIvBra
Pbait--- »W ettiamdà. ivf«".
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This vua M action of pjectinent Il appeared that deendant
"rlhr tztcuted a mortgape ta the delenadant Jaspa T. Oiikisoa,

on certain land ln tbe tovnithip of Barton, wbich martgage defen-
dent Gilison sub'equently asmigned t0 the plaintif.

Default baving been made in lthe paynient of the monîgage
miooe.y this acto Wols brougbt.

Plaintif, on an affidavit that the defendont thneateced la remove
the buildings, dwolling bouses. snd fonces off thte ntartgaged land,
applied for a vnit of injunction.

Iarrison, in support of the application, cited Robin# v Porter. 2
U.C. L. J. 230; Bell v. White, à lb 107 ; Frager v. Robinir, 1b. 112.

Beasi, J.-lt is nat note the practîce ta allov the issue of wnits
cf injounction in actions of ejectmnent. Atoane lime I Ield différent-.
ly ; but aince Boyts v. Le Gros, 2 C. B. N. S. 318, 1 bave always
refosed applications for Irrita of Injonction in actions cf ejeciment
That case decides that the Common Law Protedure Act dces not
authonize the issue cf the writ in @ny sncb action. Naîttif natail
of a>' brother judges concur with that decision.

BOUtwra v. IRL-?A9.
23 l'uc. Cap. 42 s. 4.-Rferemaefor TWWa to (ben tv Jadg- fflen.

11411, liai under statut. 23 vie., cap. 42, me, 4. to marrant a judge oft the "snliu'r
courts la rat rring a esna. for trial te a judwe of tIi, eouuty court, the wnit
muet moit oir bu aued front, but venus laid in tii. coauty ta whkh thé r.
rfrnoe fur trial la requlred

Wh.re a defemre in one flot uneily for tînu.. fit nia> b. doubtfoi, palcularty if
tii. amuntat large, If a judge voutd dtrret the. trial of tb. lau. butoqm a

OuBnI> court juaigu 04mrat. the comaa o. the dehside ut. Xy2,]C-

O'Brien obtained a stimulons ta show cause why this case
abould not ho tnied before the judge of th. county court of Nor-
thumberland sadi Durbaut. The vnlî vas tutun out nt Cobourg
but thé venue laid in Norfolk. The defendant plesded a special
pIes, vhicb plaintiff in bis affidavit in support of the aumnons
stated vas fiat true.

Reat>' shewed cause, filing an affidavit of the defendaut. Ho
abjected la the ommnons on the ground thst the venue being laid
in Norfolk the cause muet. could nol ho reforred ta a judge of
anather county; and further, that on the fâais and pleadings, ai
appeared by the papers filed, the cause vas not mach a on. as
came vithin the meanîng of tbe statuts.

O'Brenu, contra, coutended tbat tbe statuts pravided that the
cause sbould ho referred ta the judge of the county court where
action vas eo'mmeted; tbat the sui vas commeaced wee vrit vas
îssued ; that tbe @ttalut in cases of this sort did ava>' with the tale
of lav as ta trying a cause where the venue in laid; thal lb. pie&
even if truo, abeved no defence ta the action; »id thAt the cea»s
could ho mare satisfacîorily tried hofuro the judgeo a eonct> court
Ho aisa applied ta amend, if necessany, tbe nmmons by referring
thbe cause for trial ta the county judge of Norfolk, or by chmnging
venue ta Northumberland.

RicumAnns, J.-The st1.1mb requires thut the is-ue @halllie tnied
by the jndge of the county where tbe action vas comunencod, -"and
such action &hall bo tried thore accardiimgly, and the record shall
ho made ap as in allier cases."

1 taie it for granted diii th. issue musi ho tried in tb. connty
whene the venue is laid, unleas it appears frcm the ststute that
the legisîsture intended nme other course bouldbhotalccu. h is
douhilesa requisito that the issue fhould b. trie.il in the counly
cut of the ceunty where *bc action vas comntenced, but ne the

venue bere in uat in ihat cot'ntv, it eft. ta me tuat the case
cannot praperly ho tried, shore, wviaI the venue is laid in auother
caunty.

The plaintif &site me nov ta moite an archer ta amend the de-
claration b>' changing tse venue ta the United Counties af 'Nor-
thamberlaud and Durbani, and tben to a ie bis sunumons absa-
lute. It in cot desirable ai any tume ta moie an onder for a di-
ferent oabject thîn thst aoughît in the nummons. thongh it in sanie-
tumes don. wben il is vith a view ta carry ont the sane purpose
thil the nummons secks ta accouiplish. la Ibis cane, bovever,
[the only object ta ho gaineI in ta gel dov" the trial stooner than
vonld tue the cao. eftue action vere tried in the superior court.

The plaint ff sues on a note vbich ho appantly %cquired after
it became dite. Tho defendattt eutontains a strong opinion thît
the p1aalf il Dot entitlod ta recavo. a"d la mont auzions ta

1861.]


