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to understand and feel, that whether tho laws themaelves bo | judgment, the Legislaturo will do a good service to Scotland
goud or bad, their practical administrntion may cither un the | by adupting, with such amendments and improvemeuts as
ono hand be made the handmaid of liberty or the strument | may bo required, and passing into Jaw, the Lurd Adveente’s
of the despot. Tho finent, the most learned, the most scisniific | Bill. It may be regarded as n fortunate circumstance that
writers on jurisprudenco, have boen and aro Frenchmen and lthm hill will come before Pl}rlmment ful: consideration simul-
Gormans. I shall eag nothing of their respective judicial pracs | tanevusly with the repurt of the Reyal Commusaoners on the
tice. Thero was a time, too, when the Neapolitan schoul of ; English and Irish Courts to which [ navo referred, plld \vh!ch
Inw was the most onlightoned of its age.  Nead I say anything | Roport is ono of the must ablo, discriminnung, and instructive
of tho Courts of Naples? In these countrics, justice was n |statements that could bo offered to our attonticn.  Buth theso

theory and not a fuct, and tho people were in av many words
told that tho laws were not so much intended for them as for
the whim and caprice of the lawgiver.

Perhaps I should not be far wrong wero I to suggesy, that
howover unfavourable the law of England may contrast with
other systems of jurisprudence, tho compnrative purity and
independenco of its administration, by which it has ever com-
mended itself to the respect and cunfidence of the English
people, may be attributed in a groat measure to that rigid and

unbending technicality by which its furensic regulativns havo |

been from time immemorial, and may be said still tu be dis-
tinguished,—in other words, that if not the system of English
special pleading, that, at least, the principle on which that
pleading is fuunded has affurded tu tho suitoers in the Fnglish
courts of law the best security for justice, and that the ignor-
ant unpopularity, as I must call it, ot what no doubt may be
regarded as the most subtle and crafty of the English lawyer’s
art was an unthinking and self-delusive vut-cry. For what-
ever may be said against technical pleading and practico when
compared with that rough *“substantial justice’’ which appears
to be the stock in trade of tuo many of vur medern law refurm-
ers, I sny, whatever may be enid against teci.nical pleading
and practice in other respects, it at
imrtiality te the forms of the Courts. It dues this by compel-

ing o constantly unvarying appeal, in the interests ot all
classes of suitors, to the same unvarying principle of justice,
and it obliges all these suitors themselves, without rogard to
rank or any external consideration, to use, in presance of the
Jjudicial magistrate, preciscly tho same language.

Teast secures perfect im-

documents, the Lord Advocate’s [ill and the Cummissiuner’s
Report, proposo considorablo chan zes in the practice of Scotch
nmi Irish Courts, on the principly of assimilating the Iatter,
as well as may be, to the practics of the Courts in Erglaad,
And it is remarkable (as a peru:al of the report has sntisfied
me) that while, as is well known, the judicial system in Ire-
land, by its recognition of the .epurate administration of 1aw
and cyuity, and in many uvther particulars, is very much the
s same as, if indeed it is not ideatical with, the English system
of procedure, has many poins of resemblance to the legal
| practice of Scotland, while it shows a correspunding departure
from tho Englisk rules, So far, therefure, theso documents
, attess the comparative saperiority of the procedure of English
| Courts, and without inquiring whether such 13 «# justly atri-
, buted superiurity, the practical buun to the peuple uf the three
- kingdoms of assimilation in lezal procedure, cannot bo re-
| garded as uther than a great public cunvenience and benefit
|t the peuple of the United Kingdum, su great cumparatively
as tu vverweigh tho lucal value of minur puints of div. rgence,
| I sincorely trust that such assimilation may be permisted to go
(still farther, aad that, ere lung, weuf the present day may live
to see the same sysiem of administrativn regulating all the
" Courts of the realin, and to know that the Queen’s subjects
jrealizo in their pulitical and social intercourse, and in all their
publiv and private relativns, the happicess of living not unly
under the same cunstitution and the same law, but even the
| same forms of Iaw. Let mo nlso throw out, although the sug-
, @estivn is not 8o germane to my suhject as my other topics,
that for the purpuses of this assimilation it is very Jesirable
that the distinctions that are known to exist in what may be

Modern legislation, however, has shown thatsuch technical | ons that ar 1\t my
procedure may be carried too far, and tho Common Law Pro-  called the domestic institutions of the legal profession in the
cedure Acts of recent times pruve that excessive technicality | three cuuntries, shuuld cease, and that in fact there shuuld be
may operate 8o 08 to defeat justice. That it was su furmerly | bat une profession fur the three countries, voe class .o]f law
in English Common Law practice thero can be no doubt, and | agents and solicitors, and one and the same bgy, entitled to
the eluquent denunciativn of tho system by our noblo aud fexeraise their furensic ofice, whether in England, Ireland, or
learned President, Lord Bruugham, in his great specch on | Scutland, as may best suit their interest or cunvenience. Sure
Law Reform, in the House of Commons, in 1528, is not yet am L of this, that, until these professivnal distinctions are
forgo!t]t.on. ‘l‘ '.l‘all(cl of ?.‘"‘)“,‘;“:mf m]edn l:vn&x a ro«; o("l‘ilronl!"hhi? ,glnttl_rely ?lt)lohs]hed, w?j can scarctts!y e;xpe::[: dau‘. cou'\phele assim.
ordship exclaimed,— y shou e dv ov io lash of | ilation of the law and its practice in the Queen’s dominions
parchment which is applied tu all suitors in wur Courts of Lnw, ; which the common interest of all ker suljects so plamnly
that flapper that keeps them awake by the sufferings it inflicts, f requires,
that excellent and parental corrector of human errors, those 1 I am not aware of the nature of the discussion and criticism
engines of pleadiog, which, when they pretend to enhghmr:; ; which the Lord Advocate’s Bill has recuived here, but in re.
seem only to keep tho Ciurt snd the suitors in the dark. “gard to those who support it may - ot yet have conciliated, I
And_the late Lord Campuoell, when Attorney-General, stated | beg you will kindly indulge me with a brief historical retro-
n l}}ﬂ,e"denco beforo 2 Sf:otch Law Cqmmlsslon,‘by way of spect of the conrse of legal procedure in Scotland, and from
Justifying the opening staiement that is made at trials in | which I hope you will see that this contemplated reform is not

Eongland, that *the record Uces not at all state what the real
circumstances of the case are ; and the evidence that is given
would be quite upintelligible without an opening statemert.”

But, on the other hand, it cannot be doubted that the Jaw-
yers of Scotland, in their devotion to jurisprudence ns a science,
and their disregard of the claims ot technical pleading, have
gone to the other extreme.

It has, I confess, been & matter of surprise and regret to me,
that what I must take leave to c¢all the joartificial procedure
of the Courts of Scotland should, with the esumple of English
Courts, before them, have been sv long persevered in; and for
myself, I confess, I exceedingly rejoice that the necessity ofa
different and better eystew has at length been recugnised by
the Government, and [ may say at once, that in my humble

i3 mere Eoglish importation.

The most ancient court of justice here of which we have any
| authentic record was the curin parliamenti, but it does nog
appear to have been regularly established till 1424, whea King
Jawes 1. gave it 2 more settled character. Lord Stair speaks
of the King in the following terms: ** e was one of the most
excellent and best cxperienced kings we ever had. Ile had
most of his breeding among the English, by whom he had been
.taken while ou his voyage w France, snd detaived prisoner
|eighteon years; and he was likewise for some time in Frauce,
betng brought thither by Henry V., King of England, of de-
sign to interest the Scuts in.his favour, they having about that
time fought in France with singular valour and success against
the Eoglish.  So that he bad vppurtuuity to Jearn and under,




