
hI RE ARBITRATION BEIWEEN ONTARIO AND QUEBEC.

be binding. The correctniess of these views je
sflstained by the citation of rny authorities.

In the case of Green V. Miller, 6 Johnison, 38,
as far back as 1810, it is cleariy laid down:
" Wlen an authority je confided to several
Personls for a private purpose, ail muet joju in
the act ; aliter in mattere of' publie concern."
Thorupson, J., Baye: "lA contro!ersy between
these parties was submitted to five arbitrators.
The subnission did not provide that a lessnumber
than the 'whole miglit make an award. Ail the
arbitrators met and beard the proofs aud siiega-
tif)ns of the parties, but four ouly agreed ou the
%ward; and whetber the award ho a binding
award is the question now before thc court No
case lias been cited by counsel where this ques-
tiOn bas been directiy decided. 1 arn, however,
satjsfied that wheu a submission to arbitrators je a
delegation of power for a more private purposo,
it je necessary that ail the arbitrators ehouid
CoUcur in the award unlees it je otberwiee pro.
Yided by the parties. In mattere of public cou-
Cern a different mile seeme to prevail; thero the
VOice of the majority shall bo given."

IL the case of Grindley Y. Barker, 1 Bos. &
pul. 236, Erle, C. J., eay:-" It je now pretty
W~eil estabiisbed that wheu a number of persous
are eutrusted with powere not of mere private
confidence, but in some respects of a general
nlature, and ail of them are regularly assembled,
the rnngjorîty wiil conclude the minority, and their
40t wiii be tbe act of the whoie." The sanie
Principie wss recognized by the Court of King's
Ih8nch in the case of Tkc King v. Beaton, 3 T. R.
692; see also Paiey on Agency, 3rd Arn. ed.
pp. 177-8, note c, and Broker v. Crane, 21
iVendeil, 211-18.

In Ex parte Rogers, 7 Cowen, Ul. S. Rep.
su ad note a, pp. 580 & 585, the whole

PS8tion is ably and thoroughiy reviewed; and
Ia long note citing the English as weil ae

thie Anterican suthorities bearing upon the saine
l'oint, the distinction between public sud pri-
Vate referexîces and the duties and powers re-
611ltiug therefroni are cicariy shown, and the
ilOWer of the m9jority to decide clearly estab-
1 'Shed The English cases upon the point are
'lot io direct, but lu the reasoning of those which

bYebeen cited, or can be found, the same prin-
CiPle &lesriy manifesta itself. Iu the Courts of
th UJnited Stittes, decisions are constantly found
bealriug upon circumstatnces simular to those in
0 tir Own Dominion. 'l'e variod nature of the
business of that country, tIne différent aspects

u'ldtel which questions arise from tbeir position
ai Congregation of States, the daily develop-

e "Ont Of new conflicte of rigbts arieiug froni the
;tPaiing nature of their society, raise ques-

tion Which do flot corne up in Engiaul, but the
solution ut' which after ail, in the absence of' any
Particulsr local statutory provisions, je govemned
5 y the sw Of England. Under these circurn-ttàs ~Our courts are in tbe habit of taking

te ecisions as guides. Theso cases thende-
tue bhat in rnatters of public arbitratieus or
lirece, tbough provisions to that effect be not

e nietmade, the decieiou of a mqjority shahl
e niet t the roference. The 142nd section

of he British North Arnerica Act, 1867, mùet
'oeWithin tuis ruie. Were it not so intended,
tý "ctiou would be superfinous, ;.becauso auy

eue party in a great question ot' public import-
ance could prevent a decision.

To work out the reasoning of the counsel of
Quebec to ite legitirnate conclusion wouid place
absOlute power in the hands of the third or
Dominion arbitrator. I have supposed that on
points in wbich Ontario aud Quebec were egpeed
it was ruy du ty at once te assent, and that under
euch circurnstnces, whether I differed or flot,
Was of no cousequeuce ; but, as the powers of
ail the arbitrators muet be co-equal, if unauimity
je eseentiai, I miglit, by eimply dleagreeing, pro-
vent an award, even when both Ontario afld
Quobec had agroed upon it. Such a position 15
untenable.

Mr. Macpherson and myelt' are therefore of
of opinion that the decision of a majority muest
goyern.

The arbitrators then proceeded to hear the.
arguments ot' counsel for Ontario ou several of
the heaqle etated in tho priuted case for that
province, and sorne progrees having been made
the arbitration wae adjourued until the neit
daY. Soon after tho adjourumeut writs of pro-
hibition againet furtiior proceeding lu the arbi-
tration, isitued froin tho Superior Court of the
Province ot' Quebec by Judge Beaudry, wero
served on both tho arbitratore, who howevor
miet pursuant to their adjournment, and tiien.
further adjourued te meet in Toronto, in the
province o! Ontario, ou the 4th Auguet, 1870.
800u after thie st adjourumeut a writ of quo
warrante was eerved ou Mr. Gray, cailing on
lin to ehew cause why ho ehould not cesse to
e%erciee jurisdictiou as arbitrator for the Domin-
jeu. ou the grouud that ho had becomo a resident
of Ontario.

On the 4th Auzust the anbitrators met for tho
purpose of cousidering the questions arising on
tbe service ot' the wrjt et' prohibition, sud as te
,gbat.furtiier action they ehould take lu the.

On the ôth Auguet they again met, and de-
iivered tbe foliowing judgrnents as the result eof
their deliberations :

lon. D. L MAlcPHERsoN.-.The two arbitratori
now presset meet under circunistances cahling
for the Moset careful circurnspectjon sud thought-
faliness.

The Province o? Quebec la flot represented
beforo themi. The counsel for Ontario calis upon
theXn to procood with the ovidenco aud to minke
their award.

The retirernt of the arbitrator for Queboc,
gauctioued by the Governent of that province,
,«as formaîîy comrnunjcated te the srbitr&toi'i
,'hen they met at Moutreai on the 21't Juiy st,
bY au Omii letter frorn the Premier aud Secre-
tary, the Honourable M r. Chsuvesu, in which ho
further Preferred the ertraordinry request that
the rernaiuing arbitratorS Ilwihl be pleased to
etay.furtiier proceodiogLa uutil snob time as thoy
receive notice as te their intentions fyoen the
governmont et' this proviflce"-tho Province et
Quebec.

A request to stay prooeediugs until the govern7
ment of Quebec should dotermnije whether they
would appoint suother arbitrator wee shortly
st'terwards made by the consel for that Province,
sud was upon oonsideratiofl refnsed by the arbi-
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