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court.] FOE ,MuRY 
Div. Court.

~S gahe into it. If it be sufficiently The defenda1nt relies Uo h eblare

ileiiucted, the liability is oly a question of ment. The plaintiff admits that there is a

theglwence Tlhe l)roprietor is flot liable if tenant upon the place under a lease which ma y

d."ater escapes beyond the observance of or may not 13e a valid one. The real deferice is

F eare plroipOrtioned to the danger of injury that the plaintiff is estopped, or should be re-

lothe sey aYnd mode of construction of strained, fronm entorcing his agreemTenit, becauSe

th eevOr.9-Ceti-az Lau' journal. he is nnable to carry out the true agreetwent be-

~ C,.~tween 
him and the defendant. He also contends

43, 0Ma.49;W 
rk.Ba/y2 that this Court has no jurisdiction, as the titie to

land is in question.

____ ____1 
overrule this latter objection. There is no

REPORTS 
dispute as to the title to the land. The defence

rests entirely upon the other objection to the

plaintiff's right to recover. spy

ONVTARIO0. 
Where property is sold, and the price ispy

able by instahleflts, and nothing is said about

--Pre frteLW ORA. 
possession, it wvould appear that the vendee 15

(Reprtedforthe AW OURNL.)not 
entitlcd to possession until paymetlt of

IN--the 
last înstalmeflt :Dart on V. & P. 581;

SIXTH DIVISION COURT, Kenney v. Wexrhamf, 6 Madd. 335. ,nerod

C:OUNTrY 0F ONTARIO. V. HaI(rdmiaf, 5 Vesey, 722, is an authori-

-- 
ty to showv that an additioflal paroI stipu-

lation as to the timre for delivery of possession

1f FOLEY V. MURRAY. 
is inadmissible : (Dart on V. & P. 953). But,

*Ce ScttIng uP rejormnation o)f a contrac/ assumng it to be admissilnoretogv

VOVng a surn bcyond the jurisdicliofl- it effect, I arn asked, in conceding to the de-

paîthfce 
fendant's contention, to vary, or reform, or re-

inAtOugh a defence may be established which woul(l. scind a written agreement, the subject niatter of

oi opetent jurisdiction, reform or rescind which invoivesasufibyodteJ1 
Li~

1%t re9the amIounit of which is beyond the juris- of the Division Courts. Under these circufl'

for thn of the interior Court, the proper course is to find stances, I think it is my duty to flnd for the plain-

thete Plaintift Payable within such timfe as to enable tiff for such surn as he may be entitled to, payable

ht M fent to take such action in ariother Court as in 4 odays, in order togive thedefefidant an oppor-

'I' be advised, to establish his rights, either by tunity, should she be so advised, to commence

terfrniation or' rescission of the contract, or to an action against the plaintiff. In such action

ý%aes for its non-fulfilment. 
she could dlaimn a reformation of the contract,

b [whitby, March 3xst, 1883. so as to accord with the true agreement betweefl

firstAPTNPLL, J.J.-The plaintiff sues for the the parties, or a rescission thereof, if it should be

writ-Istalmûent of $i6o, upon an agreement ini shown the plaintiff is not ini a position to carry it

'flg Whereby he agrees to sell, and the de- out ; and also such damages as she may be able

ft11It ft agrees to purchase, a lot in Mara for the to show she has sustained by reasofi of its non-

ý"" C $)80,a deed to be given and a mort- fulfilment. In the sarne action, the Court above

ý e taken when the first four instalinents are could restrairi ail proceedings in this Court un-

Paod' Nothing is said in this document about tii such time as these questions could be deter-

Posesin 
mined. Or the defendant may, undei' the 78th

ledefendaxit asserts and the plaintiff de- sect. of the judicature Act, apply for an order

ri'that there was any agreemenit about posses- " that the whole proceediflg be transferred froni

"iJ* 1 firid the weight of evidence is over- this Court to the H-igh Court, or any division

Whlnnl in favor of the defendant5 contention thereof."

the litfudrok ogv i oss The plaintiff daims interest on the unpaid

rii t is submitted that this evidence is inad- purchase mnoney. This is inequitable, as the

iSsible a arying or contradidting the written purchaser is flot in possession, and the plaintiff

C01tract) abainfcreceived 
the refit. Under all the


