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e
1fls WIVre in the <iscr,!tioni .f the ( outrt, ithin

5.O5 (0ni. Rule 1oS), So that there was no
'pdr eai 1 ast)n () IliP. s. 49 (t)nî. s. 32) frurn the

delng ,.ith, these coqts.

J>c oC of A. 51 L. .1. N. S. 8c4.

ritSP M R.. after reniarking that it %vas

7;'ntedeI thatathere should bc such a de-

%he asýke for as includes those costs,- -since

t Snta separate cause of action, but only a84t'nlt of the relief claimed,-went on to con-
%ider te question of ;urisdiction, and said

lù ,ti Words of the section (Ixnp. s 24, sub-s. 3.
Nq S. 16. sub-s. 4) upon which he (the third

Y) oef1h. are-" %vith the same rights in res-
4t 0 hIs defence against such dlaim as if he

>een duly sued in the ordinary way by such4rent.)Nowv that provision does not relateto1rots ) but to the same rights in respect of the de-
~ gInst such a dlaim. It was agued that
Oeth, Jud. Act, the third party could flot

t~ben nmade a party to the action between
P, ?1 Itir and defendant, and that therefore
tjlbsare interfered with, because he had at ' o be made a party at aIl. This, how-

Saconfusion between respective legal
i., and a particular mode of procedure-that

eflntirely a confusion between rights of
Yt3, W1ýhich are vested rights, and rights in~Prcedure. * * * If he (the third

is M1 nade a party, he would flot be exempt-
fonCOsts which were incurred before he was

t « Party. ; for he ma>. be hiable to cosAs from
t4 ry beginning of the action. The resuit,
%,i S that a third Party. is a part>. to the
an4" is hiable to the discretionar>. power ofCourt v costs. ** It is therefore

ert say that the discretion ia>. be ex-
oth nW'ong l>. It ma>. be that the third part>.

to be made a part>' at all, but the
44 tu that is that he may appeal from such

l~er, and if there is a trisna fadie case
at he ought flot to be made a part>.,j
dismissed from the action."
L- j., in the course of a long

nht, sai :-bc It seenis to me that underrt4~lles anld orders there may be a question
%tu ri deftnc1ant an'd third party which turns

ift4 on n as between ai the parties,~to~ t e clear ! then the third party ought
%tis ade a third party ; but if j6;ira fadeqUlestion which turns out to be in coni-

mon, then the third party ought to be made a
third party. * * * Now what is the practice?
It scers to me that the third part>. cn he
brought in, although there may be questions
which are flot in common between hini and the
plaintiff. Supposing that to be so, it would flot
bc just or right to make the third party pa>. costs
as bet ween the plaintiff and defendant. TIhe
question kb whether, if such a %vrong wvere done,
the third part>' has a right to appeal. 1 should,
with the greatest reluctance, feel bound to con-
strue the rules so that, if such an injustice did
happen, there should be no appeal. But even if
that accident were to happen, it seenis .to me that
the third part>. is a party to the cause within
the rules. If that be so, then the question is
whether the court is at liberty to circuniscribe the
ordinary reading of Imp. O. 55. (Ont. mile 428)
as the discretion of the court over costs. I can-
flot see my way to do so.- If therefore an>. such
injustice, which happil>. bas not been the case
here, should happen, there would be no remedy.
As regards the demurrer, it is dlean>. frivolous to
demur to a dlaim for damages."

ColrroN, L. J., said :.-" Under Imp. O. '55
(Ont. mIle 428) the court is to have discretion
over costs as between aIl parties to the action ;
and the third part>. having been properly served
with a notice under the Jud. Act and rules, bas
therefore beconie a party to that action. It is
true that Imp. O. 55 says "subject to the pro-
visions of the Act," and we must therefore con-
sider whether these words prevent the third
party froni being made liable to pay these costs,
if before the J.ud.- Act, he could flot have beer'
made liable. Now I mp. S. 24, sub-s. 3 (Ont. s.
16. sub-s. 4) onl>. refers to any right which the
third party might have had to defend hiniself
against an), dlaim in anotber action, but not as
regards costs in an), action in which he is
brought before the court. The Jud. Act only
alters the form of procedure, and the third part>.
is still hiable to pay such costs as he would have
been hiable to pay if the old form of procedure
had been followed. Here he bas been made
hiable as a matter of procedure to the costs of an
action to which he has been made a part>.. I ami
of opinion *that the true construction of these
rules is that the>. wereintended to enable the court
in dealing with proceedings in ýwhich a third
party who bas been brought in bas raised an
allegation, to, make that party -pay the costs


