Apr, 1 188,

CANADA LAW JOURNAL.

137

RECENT ENGLISH

\\

—

PRACTICE CAsks.

Ceeq; . v .
MBS were in the discretion of the Court, within

,lhp' 0
Rule 108), so that there was no

. Ont.
:pealvaS( nt

de feason of Imp. s. 49 (Ont. 5. 32) from the
T * .
d?almg with these costs.,

Dec. »a—C. of A. 51 L. J. N. 8. 8.
jESSE'z, M. R., after remarking that it was

"Intended that there should be such a de-
tefigr . A5 this, viz., a demurrer to so much of the
. 3ked for as includes those costs,-—since
els not a separate cause of action, but only a
s CMent of the relief claimed,—went on to con-
the question of jurisdiction, and said :—
O ® Words of the section (Imp. s 24, sub-s. 3.
Nrty)s' 16. sub-s. 4) upon which he (thfa third
Pect f’elfed are—* with the same rights in res-
his defence against such claim as if he
énden d,:.lly sued in the ordinary way by such
‘°°0$t Ant”  Now that provision does not relate
) b}lt to the same rights in respect of the de-
or:gamst such a claim. It was agued that
‘hve the Jud. Act, the third party could not
the ol N made a party to the action between
ki"ri 1’""5 and defendant, and that therefore
: ﬁgl“iotts are interfered with, because he had a
QyQ‘ is to be made a party at all. This, how-
, n!bts 2 confusion between respective legal
Y, ; iand 2 particular mode of procedure—that
, M’: €ntirely a confusion between rights of
Y: which are vested rights, and rights in
kny)li)mcﬁdure. * % % [f he (the third
W S Made a party, he would not be exempt-
€osts which were incurred before he was
Qe ,,: p“"yl; for he may be liable to costs from
ore, ‘¢ginning of the action. The result,
» 1S that a third party is a party to the
the c()::d Is liable to the discretionary power of
Mans‘vt Over costs. * * * [t is therefore
'fﬁ%d T 10 say that the discretion may be ex-
Nght ’:‘(’)rOng]y. It may be that the third party
er g t to t?e made a party at all, but the
4 O that is that he may appeal from such

&:’i:er

> And if there is a prima facie case

will 1. "3t he ought not to be made a party,

B dismissed from the action.”

Nmnl;" L: J» in the course of a long

'k“emles Said :—“ It seems to me that under
" ng and orders, there may be a question

e

e be ;. Mdant and third party which turns

N if ¢ “Ommon as between all the parties,
10 b be Clear, then the third party ought
-~ iy g o~ € a third party ; but if prema facie

®stion which turns out to-be in com-

mon, then the third party ought to be made a
third party. * * * Now what is the practice?
It seems to we that the third party can be
brought in, although there may be questions
which are not in common between him and the
plaintiff.  Supposing that to be so, it would not
be just or right to make the third party pay costs
as between the plaintiff and defendant. The
question is whether, if such a wrong were done,
the third party has a right to appeal. I should,
with the greatest reluctance, feel bound to con-
strue the rules so that, if such an injustice did
happen, there should be no appeal. But even if
that accident were to happen, it seems.to me that
the third party is a party to the cause within
the rules. If that be so, then the question is
whether the court is at liberty to circumscribe the
ordinary reading of Imp. O. 55. (Ont. rule 428)
as the discretion of the court over costs. I can-
not see my way to do so. If therefore any such
injustice, which happily has not been the case
here, should happen, there would be no remedy.
As regards the demurrer, it is clearly frivolous to
demur to a claim for damages.”

CoTTON, L. ]., said :—* Under Imp. O. g5
(Ont. rule 428) the court is to have discretion
over costs as between all parties to the action ;
and the third party having been properly served
with a notice under the Jud. Act and rules, has
therefore become a party to that action. It is
true that Imp. O. 55 says “subject to the pro-
visions of the Act,” and we must therefore con-
sider whether these words prevent the third
party from being made liable to pay these costs,
if before the:Jud:- Act, he could not have been -
made liable. Now Imp. s. 24, sub-s. 3 (Ont. s.
16. sub-s. 4) only refers to any right which the
third party might have had to defend himself
against any claim in another action, but not as
regards costs in any action in which he is
brought before the court. The Jud. Act only
alters the form of procedure, and the third party
is still liable to pay such costs as he would have
been liable to pay if the old form of procedure
had been followed. Here he has been made
liable as a matter of procedure to the costs of an
action to which he has been made a party. lam
of opinion ‘that the true construction of these
rules is that they wereintended to enablethe court
in dealing with proceedings in ‘which a third
party who has been brought in has raised an
allegation, to make that -party pay the costs



