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furiher particuilars are liow souglit and lias, on oatlî, stated
his inability to give thein. It isý flot suggested that there is
any other source thon the plaintiff's owni recollection froin
which more specific dates could be obtaiî:ed, and 1 do flot
think on this application 1 should order hlmii to dIo what he
swears lie is unable to do, ut the penalty of strikiig out
those allegations f rom tlue statement of iaîi. Ncither do
I think that the particulars of nets occurring silice tlie issue
of the writ, should be struck ont as tlîey appciir to cotistit ute

what is called in ulie 552 "a continuing, cause of action,"
for which damages may be assessed in this action.

With regard to the allegations as to the municipal by-law.
I have comle to the conclusion they oughit not at thîs stage
of the proceedings to be struck out. It is said that in deter-
mining whether the non-performance of a statutory duty
wbiech causes injury to au iuidividual gives hini a riglit of
action depends on " the purview of the Legislature ini tle
partieular statute, and the language which they there cul-
ployed." Cowley v. Neitt)arket, L. B. 1892. A. C. 352, and
s;e Saundenm v. ilborne Dis~. Bd,, 1895, 1 Q. B. 64, and
Baron v. Por.s1ade Dîs. (,t, 1900, 2 Q. B. 588.

Thie saine considvratiotîs apply to by laws whiclî are iade

hii pursuance or stzitnt4)r%, p1o'iver. M lietlr tlîîs î)articular
by-Iaw gives the plitfa righit of action I do0 nuot think
eau properly be detuirnnncid lîy nie on a mnot ion of this kind.
1 do not think paragraph 17 is clearly irrelevant, on thîe
conit rariy it appviirs to ni(, to a)~~i ]*onc~ 11 proper for the
deuisivu of the g wilo lia tV thcv action.- It inay Ib'
rewarked that tîle by-law does îîot appear, to inake sornethiing
unlawful wli cli hefore %N-as lawful, buit rathler un ose a

penalty for wlmat w'a alreadv ail uiiawftîil aec

Thie muotion is tlierefore rcfused, wÏtlî costs to tlîe plain-
tîiff in any ev cnt.

As Mr. Mills lias pointcd out, there is here no affidavit
bled on the part of the defendants suggesting any difficulty
in their pleading in the action for want of the particulars
clainied,' nor do 1 perceive any. The motion must, tlierefore,
bie refused witlî costs to tlîe plaintiff in aliv event.


