
ÂSPEGREN &t CO. v. POLLY & IVHITE.

apples for export, and carried on business at the f own of
Trenton, Ontario.

The plaintiffs alleged that in the month of October, 1903,
they boughit from the defendants a certain quantity of apples
of a certain quality, fo be delivered in New York, and that;
the defendants failed in the performiance of their contract,
so that the plaintiffs were forccd to buy other apples to fake
the place of the ones purchased froîn the defendants, and
in so doing suffered a loss of $150, which they claimed as
damnages against the defendants.

The defenàants said that thev never entered into a con-
tract to éqeil to the p]ainfiffs, as afleged by themn, and, if there
was any contracf at ail befween theni, then they fulfilled
their part of the contract in part. by the shipment of a por-
tion of the apples, but the plaintiffs refused to accept fhem,
and such refusai relieved fthc defendants frorn further ship-
nient. The defendants furiher said that, if there wvas a con-
tract, if -,as subjeet to the tern of niatters in dispute being
submnittedl fo arbitration, and fIat thcrefore the Court had
no juiri.dic-tion.

Wi. X. Ponton, K.C., for plaintiffs.
E. G. Porter, K.C., for defendants.

DEROCIE, Co. C.J. :-The questions whichi are raised in
this issue are: first, the question of the junisdliction of the
Court; second, was flerc a contract bctwecn the parfies, and,
if so, whlat were ifs ternis? third, was thore a breacli of the
contrai-t on fhe part of the de fendants? and fourt b, are tIe
plaintiffs cntitlcd fo damages, and if so, how nxuch?

I iil then first deal with the question of jurisdiction.
lIn the bougllit and sold notes passed Lv fhe broker to cach
of the parties there is this clause, "any dîfferenûe anisîng
under this contraet to be settled by arbitration," and if la
upon that tînt the defendants arc alIeging that tlic juris-
diction of this Court is ousted. Neither of the parties,
bevever, asked for arbitration, although flic breaeh,, if any,
ooeurred in October, 1903, and the writ was not issued until
24tII March,. 1904, and no objection was f aken to fhe action
hefore pleadinigs filed, according fo IL. S. 0. 1897 ch. 6-2,

e. 6. and thiere was no objection taken in fthe original plead-
in-; in fact, no objection taken anywhere to tile jurisdiction
of the Court until the frial, which was held in January, 1909,


