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the impression tbat Lv c w as ini a Position to re-seI, but that
impresiion was flot dute to anlything said or comni-tnjcatedj
to themn bï or on bc'lialf of plaintiti. And they ltad full
notice and know1edge of bis, rights, whiatevir they were.

That being the state of the case, tlîei r only defence tç> this
aution ils, tlîat at thc tirne of the agreemnent w ith, theni plain-
tiff*s riglits were at an end, and that Lye w-as legally iu a
position to re-seil the propcrty.

But that was- flot the position. Lvc's action to enforco
the agreemnent with plaintiff was pendliîg, and, aithougli
plaintiff had entered an appearance . . . lie hall doue
nothing to prevent his afterivards doing as lie did, Le., eleet
to perforai the contract and pay the purchase nioncy into
Court. As between hïi aîîd Lye, t]îe agreenwent was still
ýsubsisting and in a position to be carriedi itîto effect. lt was
prior in point of date to the agreement made by Ruttait, and
the registration of the latter gave no advantage to defendant.,
in view of theÎr know ledge of the filets.

it appears f romi Ruttan's testiinony that, the receipt lie
grave to Jones for the $500 paid at the tinte contained words
sinuilar to the stipulation ini the agreemnent to the efl'ect that
-the vendor reserves the right, if lie shoutld ho unable to,

mnake titie tu the lands licrein deseribed, to, retut-n the ainounit
paéidc to the purchlasder;" andl that these words wer nseîe
becauise of the uncertainty as to plainti'. piosition tindcr Ilis
agureemnent. lb is obvious that ail parties understood iha;t
i f Lye was flot off plaintitffs agreement, or could flo)t f'roe
hilnuself froin it, the other agreemnent w-as not bo, bc treait(d
as a subsisting contract. And, in flic eircuinstaitvs1., theo
appellants are not in a position to dlaim bbe henefit of Ilhe
registry laws, or to set op the agreemient as a shield ktaaii,,t
plaintiff's dlaim.

'11we appeal sblîod bie distnissed with costs, exccpt those
of and incidlentai to the examinabion of Iluttan, whieh plain-
tiff ,,Iou]d1 psy to appellants.

OSIER, .T.A., gave reasons in writing for the saine con-
Chusion.

GARROW aifd MACLAREN, JJA., a10o concurred.


