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EXECUTION PENDING APPEALS. 43

The variation made in ithe wording of C.R. 828 by Rule 497
may have been thought merely to make C.R. 828 say what it had
been held to mean, without perhaps taking into aceouni why it
received that peculiar zonmstruetion. But if C.R. 28 had been
retained in an unaltered form it is reasonable to suvpose that
the star of execution under Kule 496 would not now be held to
be a supersedeas, but merely a stay as under the former Divi-
sional Court praectice.

This change from the former procedure of the Divisional
(‘ouris we do not think was well advised. It is one thing to say
an cxecution shall be superseded becanse the judgment creditor
has security for his debt; it is quite another thing to say his
execution shall Le superscded, although he holds no security,
and yet that is precisely the change which Rule 497 in its pre-
sent form has effected.

We are disposed to think that Rule 497 should be repealed
leaving the stay of execution pending an appeal to be governed
by Rule 496.

The recent casc of Saskatchewan Land Qo. v. Moore, 9
0.W.N 343, indicates that where an appellan: neglects the
formality of obtaining a certificate from the Registrar and lodg-
ing it with the sheriff, the execution though stayad under Rule
496 is not superseded under Rule 497, although the obtaining of
a judge’s fiat under the former C.R. 828 wss held to be im.

material : see O’ Donohoe v. Robinson, supra (per Hagarty, C.J.,
at p. 625).

Secing that security is no longer required as a condition of
appeal, and therefore the reason for superseding execution pend-
ing appeal is taken away, it may well be doubted whether in the
circumstances the change made in C.R. 828 by the present Rule
497 was well advised, Certainly it seems somewhat hard to rob
the creditor of the benefit of his execution without giving him
any equivalent,

What is the precise effe.t of superseding execution under
Rule 497 remains to be determined. It certainly can never




