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the plaintioe mnay maintain his action wîithout stating the deterrni-
C nation of the first suit. ib)

Upon this principle it is obvious that in an action for ..........
inaliciously and falsely, holding to bail on the pretext that the,
party was lttaving the country, the plairtiff inay recover on proc'C of
hi% disclharge fromn arrest,though the debt really existed. (c). The
Ontario Court of Appeal has held that in an action for inaliciously
holding to bail, the gravairien of the s~uit iq the defendant's had
faith in procuring the judge's order, and upon this tlieory decidcd
that the plaintifr is entitled to shew that the order was so procurcdý
without proving either that the order wvas rescinded, or that lie
%vas discharged frorn airrest (d).

(b). Wliere t/te question is w/tellier t/te proceduire camp/aineti ',t

was for the purpose of efeczing samieting- not zoi/zin the scupe of ff/w
suit-A distinction is taket between the cases in which the acti complained of was a process, "incident and auxillary to' the
previous suit, and those in which it was tiot (e).

On the one hand an avermnent that the suit has been terminatud
M ~ is not necessary where the defendant is charged with havitng

attemnpted to use the process of the court in order to effect sotre-
thing flot properly within the scope of the suit, as where the action

(b) Fa/wy v. Kepiedy (t8;59) -18 U-C-Q.B.- 301, holding that it is nîl iecue.-
'jSary te aver that the attachment of the dehtor' person has beenl aet ahide.

where the action is broughît &qainst one of the creditor's deponents for nîaking a
faise affidavit that he beiieved that the plaintiff had departed from the country
with intent te defraud such creditor. See aise Eakiws v. C'hriQophî.r <1868> ig

t UV.C. C.P. a

(CI WightmaRn, J. ini Craigv insîe//(t 843) 4 Q.13. 481 (P- 488).

(d) IErickson v. Brand (1888) 14 Onlt. App. 614 (dis.i. Burton, I.A., on (i
giuund that the proceedings were net ex parte, but that the judge in making

î the order acted judiciaiiy - see infra, s4ub.sec. (c). IlThe faisity of the creditor'%.
affidavit," said Osier, J.A. (pp. 6,jo, i 5,ç) Il'is not proved by the subsequent dis.-
charge of the debtor any more than i truth ié; affirrned by the discharge being
refumed or niot appiied for." The granting or refusai of the charge does not
decirie the question invoived i the action, viz., whether the defendant's affidavit
fairi'- stated the facts on which he procured the judge t0 make the order, or sî:p-
pressed materiai tacts which qhouid have been brought te him notice. Il If the
complaint,'* said Patterson, J.A. <P. 645), "Iconcerns the debt swcrn to, the 'rule
applies. î . /el however, the complaint is respecting the fact s usserted
to iead te the inference that the detfendant is about te quit the country with
intent t0 defraud iis creditors, tue principie ceases te appiy." [See aiso i1dinîg
v. Eyre, cited in (b) infra.] Where the Improper Issue of a writ of exterît is the
grievance compiained of, the inquisition and the finding therein are îlot a part (If
the proceedings in such a sense tuaI the subsequent tiuit cannot 'le maintained
while the Rinding remains in force : Crû/g v. HasP/i (1843) 4 9Q.B- 481.

(P) Pumv. ljN/ (1864> là W-R. 754-
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