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Biy a codieil to ber wili, dateti the 16th July,
1355. the testatrix appolnteti John Fazakerley a
trusteeanod executor of ber wili, along wltb
Rfobert Neilson ; andi she thercby cuthoriseti ber
trustees anti executors to lay ont nil or auy part
of ber personal estate (whict by ber will site
lied given upon trust for ber four grandeitiltiren
on attaiînng twouty-oue, la equal sharfs), and
the renta of ber teal estate, iu repatiring the
dwelling-house and promises tobere site thon
livoti, andi in erecting anti making sncb altera-
tiens and additions thereto as ntight front tinte
to tinte appoeAr necessary to thora for letting the
seine fo ativantage.

The testatrix dieti on the 21st July. 1855,
and ber will anti codicil were, lu the following
October, duly proved by John Fâzakerley nione.

The four grandotiltiren wore ail infants at the
death of the testatrix.

The dwelling.itonse and promises referred ta
ln the codicil consistd of a dwelling-touse
]•uown as Vine Cottage, and tbree saal plots of
]andi adjoining it, and situate ln Busc,,ngh.street,
Ormskirk. At the date of t testatrix's deaih,
Vine Cottage was in a very dilatpitiateti condi-
tion , anti Fazakeriey, not taving in bis bauds
snificient mnoney bolongîng ta the testatrix te put
the cottage iat a thorough stateoef repnir, bar-
rowed sans antonuîing in the wtole to 1,0181,
1s. 4d1., ishicli ha expondeti upon the repair of
the promises, wlsoreby lie ellegedti iat ho had
increaseti the letting value thereof front 251. 10
901. Hie bail since paiti off the antount ont of
the renta.

Ellen Elizabeth Cishaw, Who attaineti twenty-
one in Septenther, 1869, haviug expresseti hersait'
dissatislled wit the expenditure of the sont of
1,0181. 158. 4d. upon the repaira of the promises,
Fazatkerley instituted the present sait, prayiug
for 16e administration cf tbe reai and persoual
esiate of the testatrix, andi for a deciaration that
the expenditure of the sain in question on the
ropairs of the promnises was propor and for the
benetit of the grandehiltiren, anti thet hoe miglit
lie allowed the soin oi 1,0181. 158 4d andi intereat
as a proper distursomntet on account of the rotl
and porsonal estete of the testatrix, in taking the
accounts.

,les8el, Q C., anti A. _E. Miller, for lte plaintiff,
contendeti that lie cught ta be allowed ail gaums
properiy expended by bit, with intereat ne the
usuel rate.

Southyae, Q. C., anti Bedwell, for the grand-
ebidren, contended that the plaintiff was Dot
autitietoba ailowed interest. Thora onghtt ta h
an ioqoiry as ta the amount properly expendeti,
and the plaintiff ought t0 pay the costs of lte
inquiry, ,a in Re Chur-chill (3 Jor. 719.), where
lord Cottenitan heiti that the committee of a
Inntiie, Who bcd expended mney iu the repaît
of bis estates without haviug tbe provions sanc-
tion ai tho court, munst boar the cosis nf a refer-
once ta the Master whether thte amoant bad brenu
propoerly expendeti. Tbey cao referrett Bridge
Y. Breown (2 Y. & C. C. C. 181).

Bardwell foir the other trustee.
Jtaaol.ý Q. C repiied.
Lord RoetîLaY said that under the words of the

codiil thora was no power ta reiae monoy by
mortgaga of the teal estate for tite purpose of
repuiring ; the trasmes were only entpowereti ta

apply for that purpose -the renta after tbey
received thent, anti therefore no interest couid be
aliowed to the plaintiff in respect of the ntoney
which he bcd borrowed fer the purpose of repair-
ing- the cottage. There mtust ha an inqoiry tobat
soin was propariy expendeti by the plaintif in
the repair of the cottage.
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Tht fact that, whaen a treideut ofà .tity was injurtd by
a daefetî te wayr whiel the clty was bound te, keep in
repair, lie waa dii-ving at a "faý,ter tata thon six mites
an hour," ln violation of a elty ordinanet, is no bar to
his right ta rect' ai damtages for such iaijury, if sutis
thioing did fiat la anly May contribîtte to procluca if.

Tite fact that the jury tblod. to agrea tîpon tha answar to
the questton whether the pl.îîntilfwas driving at a faster
rate thoan six muiles ni bour, diota not rcndtr il trason-
aî,ly Crttain that a ganaroli vetdlitt for the piaintil' in
suth action, la at-tontons.

Tihis was an action on the cage, for an injnry
occasioned by a defective bighway. The plain-
tiffs sufféred serions damage in person and pro-
party on tiue evening of October 18tir, 1868,
by reason of the upsetting of the carniage in
Wb .clh they were riding, ia consequence of mun-
ning over certain piles of atones wbich hati been
dumpoti la the roaclway on Cumnberland street,
by persons in the employ of the street commis-
sioner, and lait thare over niiglit, witlhout guards
or lights, to protect or warn the traveller. The
buggy andi harness were well made and iu gooti
order, the horse weil broken and kind, thougla
spirited, the street mach frequentod, andi the
evening too dark for a man ln a cardiage to ses
obstacles of-that description on the grouni.

H. Bakcer testifiati that ha was driving not
over five miles an hour, when the accident
orcurroti. The deterudants offered evidence to
show that ho was driving et a rata exceeding six
imil -s an botr.

Thora was a city ordinauce prohibiting driving
at a faqter rate than six miles ain hour, under a
penalty of flot legs than $5 nor more than $20.

The prpsiding jutige instructed the jury, thet
if plaintifsa were driving ai a faster rate than six
miles an hour, when titroton front the carniage,
yet if sncb driving did not in any degrea cantri-
bute to produce the injuries cempiainoti of,
would be no bar to their rigbt to recover.

The case now came before this court on excep-
tions by defontiants ta this instruction, andi cigu
on motion toe et aside the verdict (whica was
for the plaintiffe) as against law and avideace.

Davia ,ý I)rummond for plaintifs.
J1. W. Symond8, City Solicitor, for defendants.
Ttc opinion of t4t court was delivereti by
BÂaRows, J.-Connsel for the defendants cite

a strong lina of cases, in which Our own andi
otîmer courts have held city ordinances of titis
and liko character, as binding on al who bava
actoal or constructive knowlodge of their exist-
ence, and as baving tha force of statute law
wittin the limits to wheicb ttoy apply. And
altso cases in svbich it appears to have beau held
'with more or tees distinciness, that a party
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