5

THE LEGAL NEWS.

245

Ma}', 1877, your petitioner made with the
Depa

rtment of Marine and Fisheries a tem-
?ﬁ_‘"y and provisional arrangement, under
. Ich your petitioner should be paid $1,000
MWonth for current expenses while in Hali-
exx’ leaving the final settlement of fees and
Penses to be arranged after the closing of
llle Commission.” On the other hand, it is
laneged in the defence filed for the appel-
th t:—“That the arrangement made with
® suppliant referred to in his petitien, un-

OF Which he was to be paid $1,000 a month

lfi in Halifax, was not a temporary and
Provisional arrangement as alleged, but that
N 3:1,000 a month, was, with other moneys

- f:e"lously paid to the suppliant, to be ac-
exp by him in full for his services and
ollp:nﬂee.” The Commission met at Halifax
he 16th of June, and brought its labours

. & cloge on the 23d of November, 1877, hav-
Bat, with occasional adjournments, for a
"_0‘_1 of five months and seven days. In

io Ition to the retaining fee already men-
of ;ed, the respondent received a “ refresher”
$ 1,000, and also six monthly payments of
,’00_0 each during the sitting of the Com-
:8.1011, making a sum total of $8,000. Ac-
2lng to the respondent, these sums were
to him to account of his remuneration,

® Precise amount of his fees and expenses
00:28 left for adjustment subsequently. Ac-
ang Ing to the appellant, they were paid to
his Teceived by the respondent as in full of
Whole claim for fees and oxpenses. Both

168 are agreed that in May, 1877, it was
ged that those sums (to the extent of
) should be paid to the respondent, but
differ as to the footing upon which they
to be paid. Being of opinion that by
'DOndrms of his employment in 1875, the re-
ent was entitled to a quantum meruit in
‘luimt of the services which might be re-
lieg L of him, their lordships think that it
og With the appellant to make out that the
Pondent’s original right to remuneration
they ;’:ﬁed by subsequent agreement, and
the ave also come to the conclusion that
i“ezppellant has failed to establish the ex-
%nee of such an agreement. The evidence
in de&ls point, which need not be referred to
dag) 1, is very unsatisfactory. It is abun-

¥ plain that the impression honestly

th;y
were
the te,

derived by Sir A. Smith from his interviews
with the respondent in May, 1877, was that
the respondent had agreed to accept a re-
fresher of $1,000, and a payment of the same
amount monthly during the sittings of the -
Commission, as in full of all claims for re-
muneration. ‘But in order to alter the then
existing rights of the respondent, it is not
enough for the appellant to show that such
was the impression created in the mind of
Sir A. Smith; he must also prove that the
terms of the arrangement, as understood by
Sir A. Smith, were understood in the same
gense and were assented to by the respond-
ent. But the respondent swears distinctly
that he understood and believed the arrange-
ment to be provisional merely; that its ob-
ject was to fix the sums which were to be
paid ‘him to account, leaving the balance
payable to him for after-adjustment,and there
are circumstances proved in the case which
ssem to establish beyond question that the
respondent at the time sincerely entertained
that belief. Then the evidence of Mr. Whit-
cher, the Commissioner of Fisheries for Ca-
nada, and the only third party present at
these intérviews, is not only very inconclu-
give, but what he does state, as to the lan-
guage actually used by the principal parties
to the arrangement then made, tends to sup-
port the respondent’s understanding of its
terms. In that state of the evidence,
their lordships are unable to hold that the

‘appellant has satisfied the onus incumbent

on him of proving the new arrangement
alleged in his defence. In the courts below,
while the learned judges were equally divided
as to the result of the case, there was a re-
markable diversity of judicial opinion in re-
gard to the law applicable to its degision.
The cause was tried before Mr. Justice Four-
nier, who, on the 12th of January, 1881, gave
judgment in favour of the respondent, and
fixed the amount of fees and expenses still
remaining due to him in remuneration of his
services at $8,000, and it is not maintained
that the amount awarded by the learned
judge is excessive, if the respondent has a
right of action, and that right iz not barred
by the alleged arrangement of May, 1877.
The cause was then taken by appeal before
the Supreme Court of Canada, who gave their



