
one of the United Counties cf Northnrnberland aîîd Durhamn,
and soon afterwards obtained judgment andi execution ini the
roanner pointed eut by the statute 13 & 14 Vie. ch. 53. His
goods had been scized under the writ cf attaclîmieit, and
placed in the charge cf thc clerk, cf tIe Division Court ; aud
before he badl obtaincd bis judgrnent iii tbe Division Court.
and while Hubton's gocîls were tIcs in the ccstody cf the
Iaw, two cf the detendants un this action, Brown anti I-laity.
who had olitained a judgment in the Court cf« Queen's Bencli
against Hutton, sued out a writ cf Fi. Fa. agaitist lus gciîîs,
and placed it in the hands cf bue ether defendaiit, Ruttan, the
sheriff cf the said counties; and tue plainifl averred thit
the three defendanis, well Iknowing the said gocds cf' Huttcut
te be in the cusîedy of the law under the said attachient,
and that they were insufficient te satisiy this plaintiff's doit.
and wroîîgfuhly iiibending to injure ibis plaintiff, wrongfully,
unjusily, and unjuriously caused the said goods te be scized
and taken under colour cf the said wîit cf Fi. Fa. out cf the
custedy cf the clerk cf the Division Court, and te lie scld
under said writ cf Fi. Fa., by means whereof tîte plainil
has been depfrived cf ail the benefit and advantage cf bis
judgment andexecution in the said Divîsuen Court, aîîd the
same romains whelly unsatisfied.

T'he defendants demurred to the declaration. The causes
of demurrer, and the statutes bearing upon tIc question, ap-
pear in the judgmnents.

Richards for the demurrer. E&ccles conitra.
R<nuNsox, C.J., delivered the judgment cf thc court.

T'he first question is-whether, if the gocds were iliegally
taken by the sherif under the circumrstauces, this kiîîd ci'
action couid be maintained at thc suit cf the plaintiff in the
attachment, for the censeqiientiai damage arisiîîg te him frcm
his being deprived of the means cf obtainiîîg satisfaction of
his judgrnent.

This plaintiff, it seems, ceuld have ne other remedy against
the doiendanis ; for the geods net being hi-, nor in lus cîîs-
tody, ho hsd net even a special preperty in thern, and se
couid net have mainiained trespass,-thcugh 1 do nlot se
why the clerk cf the Division Court might oci have lircuglit
auch an antion., a. hvia« a zpecial preperty. 'tet thLUglu1
this plaintiff could net bring trespass agaimt ttieme dfenda n ît,
il was admitted in the argument that ne instance lad beeo
found cf a special action on the case haviîîg been brcuglit,
either i- Enland or here, under sîmilar oircumstanîces,
though there must have been frequently the samne gronds
for sudh an action. Wbenever, for instance, several persotus
have separate executions against the goeds cf the saine delitor,
and ene wbo le net enîitled te priority procures tle sherili
nevertheless te seize aud seil for his benefit, the others, whcse
writs have been improperly postponcd, wcuid have the samne

grounde for an action on the case against the sheriff and bbc
plaintiff, whose wrît had been executed, as the plaintifflas
in ibis case. Stili, though ne precedent for sudh an action
bas been found, I arn net prepared te say il would net lie ; fer
theugh the clerk from whom the goods wcre taken ruiglit sue
in trespase, y et the parties who really sustaru thc îîîjury can-
flot compel himi te sue; and if le should sue and iecever
damace, they would have a retnedy againA him, whichi
wouk[ b. a circuiteus mode of obtaiiuing redress. I do net
ai present seo wly, if the seizure in this case was illegal, île
plaintifl, wlo is the person really injured, might net support
sucb an action s the present fer tle coneequential damage,
unis« it be that au action of this nature en the case will net,
as a general principlo, lie against a persen who bas merely
been aaaerting bis own suppesed dlaim, any more than ut
will lie againsi a porson for larassing aneihor by a non-
bailabie action whidh turne out te be groundlese.

It i., hew.'er, xny opinion that lte defondants are entitled
to aut judgment on the main ground-that the goode were
I.plY sied by the. sheriff, being ai the lime subj oct to the
F. Fa. fuomtibis tourt, whieh wua placed in the bande

beforejigimeuit lind licou recovered in the Division Court on
tue attachrment suit ; thugli it woul have been more salis-
factory if the statlle wvhiolh gives the attachmeiîî from the
Division Court had coutained a clear provision on that point.
Iu the first Abscondiug Debtors' Act, 2 Wmn. IV., ch. 5, tliere
is u otbiogý m-lich wouM expressly allow an execution creditu)r
whu biad oblaioed juidg-ineiit ou a suit commecd in the ordi-
ildry iiouer te oltin sati-faction liv lev.viiîz cpoii gooris (,f
tbe debtur thai had be'eu attached uder that Act at the suit cf
souiecher creditur. The gener;il tenus cf the Act would lead
us te suppose thiit the LeLaislatiïe conteruipiated the goods afrer
attachrueiit cuuîini, iiith flic bds of flie shrn'îiff util the
attaebinig ced iter could ubtain j ildguteut aud executcon, yet
the operation of t bat systemn wuuild be su,, uujust, as regards
ereditors w bu had served tlieir pro -ess aud were proceeding
iu ilo ordinary course, thiat thne Legis1.ture, by their Act passed
thee years afterwardns, 5 Wrn. IV., ch. .5, -,e. 4, declared
tht i lîev bia nu sucli inteutiüu. :nd exl)ressiy euai'ted that
the creditur wlio slîuuid obtaini judgîueriî rdter service cf pro-
cess. andI sue oct execution belore flic attaching cred.tor lias
obtaiuet bis execution, ,' shal! be allowel flie feul advantagre
cf his legal priuritv in thl same manuci ils if the estate had
net been attaehcd and weîe remaiuinig in the possession cf

It is tiue that the statute 13 & 14 Vie., eh. 53, secs. 6,1te 71
inclusive. and sec. 102, contains ne sucli enactmneut, but
mnucl cf the goods rernainiugÎ iu the liands cf flie clerk cf the
court until flic a1ttcliiua, creditor coulii obtain executiorn.
Stili. ou the other biand, tiiere is ne express enactment that
a plaintif whu li as obtained bis prier judgment and executien
in the ordinary way shall lose bis prioruy; and the former
statute, 5 Wm. IV., eh. 5, sec. 4, hein,, declaraoryt, is ant
expression of the intention cf the Legisliture tbat coder such
circmistances tIc adv.întage et pýiority shecld net lie lost.

Andti luc is aiso tbis sticng circcmnstaiice te bce cuusidered
-that uoder tlîis laie Act, 13 & 14 Vie., é'Ii. 53, attachienîs
maybe takeni oct frein tue Divi,,ioiî Court under eirrinstarices
anîd ou grounds w biifi w ccli ot aliuw a cr(îliter baviin, a
a- ý- denialidtil sue olit lun attacliuulut fru il aluv cf fle curts

of' record i su t1iud lie w iruld be lîelpless, and must allow the
whole advantage te rest xvitli te suitors iii the Division Court.
The Legislature neyer could have intended ibis; tle remnedy
cf sciters cbtiniin-, judgmeiit iu ihe supeiior courts ceuhîf net
be se dci, o ted 'u iou Xpress prcvision te ubiat eflèct ; and 1
therefcre tliitik th athe seizure by tlic siierif xvas in ibis case
legai, aiid that ibe detèndaais are on tîtat grocnd entitled te
Jc dgrncnt on tis demerrer.

DRAPER., J.-The first attacîment law (2 Wmn. IV., ch. 5)
conifined the remedy tc the Court cf Queen's Bencli and the/
District Court, for an ebvieus resen. The oliject cf the writ
was te compel the absconiling or conceaicd dcbtor te appear
and give bail te the action ; and this bciîtg dene (see sec. 9,)
ne further preceednciii o tIc writ i;seil wv as had. If bail to
the actioen was net put in, a lend mighlt be given (sec 3) hav-
ing the saine cffect in enititiingr the debtor te the resteration
of bis eflect3. This remedy was, therefore, preperly confined
te bte courts whivh had the pewer cf issuing precess against
the persen; and thc surrender cf the debter on judgment
being cbtained would, cf course, relieve the special bail, and
would aise relieve the obliger, whe gave a bond under sec. 3.

This Act was amended by the 5 Wrn. IV., c. 5, which (sec.
4,) enacted that the plaintif, un any suit begu n by, the procese
tlierein being served upon the alleged absconding or con-
cealcd debtor, before the suing eut an attachment against bie
estate, rnight continue bis suit te judgment; and in case cf
his obtaining execution before aniy attaching creditor, ho was
allowed not merely the full benefit of his lejaI Priorty, but
he was entitled teany advantageto0be derive from the bond
(if there were one) taken under sec. 3 of the first Act-- pre-
vision in bie favor going beyond what rnight ha-ve beoei Iokdf
fur.
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