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BAiiLEY v. BERRY ET AL.

iih the defeudauts bad uulawfully taken and
cotuverted te their oten use, for Iwirich sum ie
asked jrdgment.

Te tbis st amendeS petitien, the defeudants
Wiustou, IBerry, Air anS Root severaily answered,
deayiug the matters alleged agaluet îhem gene-
raily, sud setciug up as a bar te the action againist
thrm, - that ince its commencement the plain/i/f
had, lu cousideratien of $1,500, paid te him by
J. R1. llaiium, Barry Taylor sud Jantes Taylor,
Jr., Whbo avers orig-iuaily their. ce defendauts lu
tire action, set/le, released sud p-,scliaiged said
Seuedants, from whom siS suait was received,
froim aniy and ail iiability fer the wyeng aud ini-
jury comrmittedl by them, sud as they werc al
joint trespammers, the release of those parties dis-
charge/I ail thre wrongcleers." To titis st aile-
gatietî lu their auswer tire plaintiff replies by a
derriai of the whoie statement.

Ou these pleadinge the case 'n'as trieS before
n jury, Thre evicleuce, ',ý,ic la fally coutained
iu tire bi11 of exceptions, was mubuaitted te the
jury, andI a verdict rendered lu faver cf the
plaintiff for $2.556 againat ail tire de/budants re-
uraining on tire rccord.

'le establialIi the tact cf tire release ailege/I lu
tire au5ter, teritten srid oral testimeny avas heari,
w hict was nuetalcebut tire effect cf wiric i
rire judge weir tricd tire carusc haiS te ire à legaîl
que,ýticc onily, sud directeri cuir a verdict should
bc rendered uipou tire wirole evidence offered te
establis. tire plaiutill's riglit te tecover, as teeli
as tbrrt cf tire diefendauts te oppose it, surj.et,
bircever, te tire opinion of tire court on tire law
arising upon lire alieged release.

Tire defendauts aftercvards severaiiy atoved for
a a'ew trial.

Ste/te ý7 Irittredge for plaiatitf.
Jerda*8 e Jakorn for defeudauts.

S reaca, J.-Tre important question for us te
cousider, as tire counsel uipou botir sides admit,
le, tiet tees tire effect cf tire entry by whiicir
tour cf tbe defeudants were disrnissed from the
action ; dees it ippiy only te tirose uame/I, or
dees il exteud te ail the Sefeudants

Tire eîrtry is, lu substance, tis.
,'ýThe piaintitf comnes sud naakes te tire court

knowu chat ire is unwiiling further te prosecute
tis action ayitinst tire parties descried, sud
tire opon tbey are adjudged te go Irence viliront
dey, and as te theat tire action is dismiss td, at
tiroir proportion of tire caste thon accrueS."

It caunot ho ciaimied that tis dismissal, wiich
is equivaient ouiy te a judgmeut of ciel, pros. at
tire eemmou late, can operat titirer fer or against
tire etber defendants. No sncb effect vouid ire
producedl even in a criminal case. This aas
beid lu 1/ev. Y. Sergeant (12 Mcd. 320), aud is
uow tire settied isaw.

We fiud lu tire eariy case of Par/cee v. L)aw-
rece, deeido/I lu tihe reigu cf James 1., Hlobart
70, tirat tire court were cf opinion tirat a ual.
pros, as te eue or more joint trespassers, before
action, weulrl dîsebarge the action. But ?a tire
next reign tire case just quoted tees overruled,
aud tire court beid that a disceutinuanco as te
eue defendaut n'as a more sgreemien/ te reiau-
qraisb tire action as te hilt eniy, and ire soie
eeîîld ltte advautage of it, tire plaintiff being
stili at librerty te proceed against tire Cther de-
fendants : Walsh v. Bis/mop (Cre. Car. 24).

[Julie, 1869.

[U. S. Rep.

Since this decision tire current of the lare his
been uuiform on the point. %Ve find it settled in
Ne/ce v. Ipghrnz (1 Wilson 90 ;) Dale v. L),re
(Id. 306;) Cooper y. 2Sfiia (3 T. R 511 ;
Mitchell Y. Mutban (6 T. R. 200).

The cases are carefully collected aud rrpproved
by Sergeant Williams in his nlote to Satlmon T.
Smith (1 Saunders 206, note 2), and establîsh
fuilly the rule tee have inéircated, that a nol. vroe.
dismissal or discoutinuance as te one defendaut,
before judgment, does not enure to the benefit of
the otirers. And thus le is wheu an infant or a
married woman are jointly sued teitl anlother, a
plaintiff may enter a nal. pros. as te the miner
or thefeme coorrt, without affecting tie liability
of tht other party te thre suit. Pc/I v. Pell (20
Johns. 126 ;) Woodward v. Niew/rail (l Pickeriug
500).

Thre principle wtehl goverus ail these decisious
implies that the party injured by co trespassers,
or wbo ia the ereditor of odehtors, îuî,,y sue
either one of the individuals against wteiro the
action maybe brought ; he is net iround te prose-
cute ail, and aithougir a plea lu abatenient la
permiittedl in case of tire non-jeinder of debtors,
the privilege dots not extend te tort-feasors;
ail are regarded as principals, aud neither the
omission te sue ail, ueor, if ail are sned, the dis-
missal of eue of tirera from the suit, eau be
pleaded by the other parties ici bar.

From a very early periodl it bas ireen bold that
tire absolute rolease of eue joint trespasser from
his liairility, diseharges ail whio ray have partici-
pated in the act ; such is the language lu Ce.
Lut,. section 376, sud contemporaneous cases of
Codme v. Jenner (R1oh. 66), a.td IIitcreocic v.
l'/ratnd (3 Leonard 122). Ail nl/d te pro-
dace tbe injnry, there was a commen purpose te
bc nccemplisired by thre resnit, and tirore could
ho ne severauce of tire iiability. Ronce, if tirere
crus a remissicu of bis liaiily te ou'2, it ireorme
the privilege ef ill. Tireqe decisions have sirace
becu followed by tire English aird Aurerican
courts, wherever thre state of facts warranteS
tiroir application, anS we nieed net refer te tbe
numerous adjudications which have sustainoSl
the prirucipie. lu Eltis T. Btzr (2 Ohio 89) it
is fully admitted.

Bot the release picadci, ras a disebairge for ail,
that bas been giTan te eue euly, must be a tecb-
nicai release, nder seul, expressly stating tire
cause of action te ho disebarged, with ail condi-
tieu or exceptions :Fitchr v. Su/tan, 5 ist 2;32;
Î/eowtcy v. Moddard, 'î Johns, 207 ; Dîze 7 v.
Bn/tp, 9 Wend. b36 ; Strew v. _Praît, 22 Pick.
30.5; M1ason v. ioells' Admr., 2 Daua 107 ;
Miller V. Fentoan, Il Paige 18; IaJf gn nv. Dun-
lop, 1 Ilarb. 18.5 ; Crawford Y. ltp j,13
Johns, 87 ; Seymzor v 3/aur,17 Mt. 169;
Couch v. Mut/s, 21 WeiuS. 425; Jackson v. .Stockc-
house, 1 Cowen 122.

,Se strictiy are tirese techuitalîtios adeed te,
tiret ne release la allowed iry implicationu ; it must
ba the immediate legs1I resait of tire terres of tire
instrument whicb contains the stipula tion ; beuce
il is that a covenant net te sue, or~ t> iss2art ab
dlaim, or lu aay mauner ta bell liablP ene joint
debtor or trespser, theugir it eperatns iretween
tire imdiate parties, dees net exteud te tire
otbers.
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