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what was already a highway, namely, the southerly 50 feet of
the lot extending as far west as the lands of the defendant cern-
paiiy, and it did flot affect the remaining 16 feet in width,
,which had net previously heen established as a publie road.

I arn of opinion that the pis intiffis are entitledl te sueceed
as te this southerly 50 feet, but net etherwise; as against the
defendant company, the plaintiffs al-tegether fail; the southerlv
66 feet of the ýcompany's lands not having at any time heen a
part crf a public highway.

The declaration, therefore, will bie that the southerly 50 feet,
extending as far west as the defendant cernpany 's lands, is a
public highway te possession of which the plainiffs are entitled
as igainst the defendants Carl E. Fiher and Hoeward Fisher,
who aýre restrained 'frein obstructing it; the operation of the.
order fer possession and against ebstruction being suspended
fer three inonths from this date te enable these defendants ta
comply with the ternis 110w irnposed.

The defendant company are entitled te their costs again.3t
the plaintiffs; success as betwecn the plaintiffs and the other
defendants being divided, there will he ne costs as between thern,
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RE BARNETT v. MONTGOMERLY.

Division (Joitrt--Iutisdictio»-Title to Laitd-Motion for Pro-
hibitl'on-Costq.

Motien by the defendant fer prohibition te the First Division
Court in tihe Coirnty of York.

M. L. Gordon, 1er the defendant.
R. G. IHenter. fer the plaintiff.

BRiTToN, J. :-The plaintiff agreed with the defendant te
purehase preperty, and paid as a deposit *100. The sale ,mas fot
carried eut, but ne question of titie arase in the negotiatiens for
puw-hase. There wus delay, and the plainif aseumed te ,cancel
the. agreemnent, or withdraw his offer, and he demanded a return
of the sum of $100 whieh he had !paid when ho made the. offei, to
purchase. As the defendsint refused te return thxe deposit, the.


