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for the information of the Mirîisters, wvere iminediately witli-
drawn when Counsel for Mlanitoba proposed to put iii atli-
d&'its, in answvei. Matters cf actuai fact wvere conipietely
1gnored. Matters cf assumned and alleged fact were madie
the bai.s of the argument and tiecision. t

Hewever, the petition cf appeal was laid before the
C'o(VrnorGeneraLI in Council, that is, the Ministers cf the
Crown. LTpou the presentatien cf the petition, the late
Premier, wvhen the Council assembled, announced that the
iNiniSterls sat in a judicial capacity to diseharge judi-
cia' functions, aiîd deprecated public discussion cf their
action On the ground tliat the question iad ceased te
he a political -one ai had i)econme a judicial ene.
And before proceeding to a hearing cf the petition, lie
almn1ounced that there waLs a loubt whether there was power
te hear the appeal-whether it wvas a case in wbieh an appeal
cOuld be taken-andî iii order te resolv e tliis doubt lie pro-
POsed to sublnit certain question,, to the Supreme Court of
Canadla Nvitl the righit of appeal to the Judicial Coinittee
?f the Pri-vy Council. If the answers to tliese questions
in1dicated that there was a rigb t cf appeal, thie ap lweuld

hheard ; fnet, tliere the matter ended. apa
It becamie very apparent, at tins stage, that the Gev-

erient biad determjned te act on the petition. It inay be
laid that their course wVas perfectly logical-first ascertain

taanappeal oudleam tenear it. And it weultl

psidit e ite inemory cf the great min wvh then
iitcould 1)e said thiat lie teck anl illogical

ipsition. But, it il too louical for daily practice. It
s eretl consistent with cthe assum-ptien tliat the Gev-

Ilving ba.vîng osdrdt( atrfrsvrlyas0 pense(o the nienîbers of it liaving) promniseti that the
th ofth appeal te England would be paid, baving

rl Ough the Premier promisedrthat if the first appeal xvas
uncccif i lie would entertaîn favourably their appeai te

the Governor-General, had made up their rninds to granit the
relief, and lest their action should be subsequently challenged
h'ai determined to ascertain beforehand lîow far they miglit
go. When we take into consideration aise tîtat net long

ago î e îeore the hearing cf the appeal, one or more cf the
~Iite ubicly declared that he or they would resigu if
he relief were not girante(l, it înay be taken as, certain that
e assumtioîi il correct. Tt il Iîardly possible that these
mifisters lie]d diffèrent views a few months previously. The

quest 011 whether an appeal would lie or net, would have
ae 8 Purely acadeinic one and the ultimrate decision cf ne
Pril Vaue, unless the intention had been te grant the

thP'at The 8Ug tien ilvaluable only when wve consider
thae mteGovernimeînt prcfessed te approach andi deai witlî

r, ne 1 , a question cf policy, but as ene cf uludicial
Cogiefl ; nd the value cf a judicial utterance is vastly
. euced if theî.e il the slightest ground for belief that the
toge adbeore hiearing the appeal, made up their minds

topursue~ given course in any event, if only tli4y had the
Power todo se.

Th Be that as it may, however, the questions were asked.
are, se ut iii full at page 6 cf a report cf the case

oreadthe Judicial Commîittee printed fer the Governiment cfnaa n a ccndensed formi they are as follcws :
Il 1 the appeal such anl appeal as is admissible by tlîe

A. Act or the Manitoba Act 'i
l1Ueh as Are the groun)ds set eut in the petitions cf appeal

Ilmay bethe subjeet cf appeal under those Acts ?
ah0 ees fore decision in Barrit vs. Winnipceg cenclude

apelfrredress?
4, Dees the British North America Act .apply?2

Or reis Excellencv power te malte the declarations
Medal orders asked fer, assuboing the facts te be as

urgethe etitions cf appeal, cr lias lis Exceilency any

6. b i th Acts f Manitoba, prir te the Act f 1890,

sl 1 ir 0 on tinue te the minerity a " right or privilege
flt ducatiemi"l witbin the meaning of sectione2

1890 1 O, f the Manitoba .4ct; if se, did the Act cf
ru9 affect any riglît or privilege cf the îîîinerity iii suih a

aflnrer tka r
coilancîl ail appeal wiîî lie te, the (Jovernor-General in

Ilth~ ~emtted reference te, the British Northi America

aie1Oe 148.t question, because it %vas held net te appiy.
d da this Point 1 must again cali attention te the

cfthe t e'ie fact that ne right or priviîege existed at
ofteentrance cf Manitoba into the Dominion

wlîicm %vas saved frein th(, Yoweis cf the Maniteba Legisia-
ture ;and therefore any rigbit ci- privi1ege wvbich. was affected
by the Act cf 1890, wvas a right or privilegre given by the
Man~ituba Legisiature itself ; aiid wvas therefore eue wvlicli
reinaineti a r«ibt or privilege onily unitil tme Legisiature,
having power. te repeal or vary its owîî ncts, igh-lt latvfully
take it away. Inasmuchi as tbey miglit lawfully take it
away (and they bad the rigbit te dIc se, as we have seein), the
question placeti lefore the Dominion Governmnent clearly and
unmistakably was this-Althougb the people cf Manitoba
alînost unanimcusiy agreed that a Public School Systei wvas
better tîman a Separate 'Sclicol Systein, is the Domiinion Ge',v-
erninent cf the opinion timat a Sepamrate Scbeol lSystein is se
umucli lietter for the inhabitants cf Manitoba tlian a Pubîlic

clclStm(atugithe saine iihabitant.' are net aware
cf it) that, liavin g the power te (le se, it sbould order the
restoration cf the Separate Schoel Systeni Tbat wvas the
sole question te lie determined liy the Goverinent, and be-
fore deteriining it, tlîey asked advice as te whetber tbey bad
the power te efl'ect this vital change cf policy and impose
it upon a Prov ince against its will.

It is preper te observ e biee aise that althougli tîme Gev-
erniimemit asked tîmis ativice tbey were îîet lieuid by the result,
altliougbi the centrary bias lieen vigorousiy inaintaiiied. Tme
Act un(ler wvlich tbe case was subillittetl te the courts de-
clanes thiat the judges shall certify t heu opinions te tlîe

(4cvrno-Genrliii Coulîcil, muid shall be adx iscry 01nlY.
There is no judgnment cf tbe court entered, and ne judgnient
could bie emteret tor couid be ceînpuisery upon eitbei' the

Goernor (]eîeral iii Council or Parliamnent. Mr. B3lake,
who< could net be accuseti cf bungiing bis clients' case blefore
the J udiciai Ccmmnittee, upon Lord Watson's renmarking tlhat
tbe (4overnor-General liad net asked for a political decision
whichi would fetter himn in any wvay, answeretl that Il thme law
wmicli created the tribunal for the purptîse oif giving advice
expressly states that iii their political capicity they are net
bound hîy that advice "case. p. 3 9 . It is ludicicus te 'sug-
gest thiat Parliamient ctulti abtiicate its own independent
posititon, or surrender tbe executive cr pehitical authority of
the Sovereign te a court. Tt %vould lie a flagrant act of dis-
obetiience te the B. N. A. Act ; ani abuegation cf the sover-
eignity cf the British Parhiamient wliich passed it. Agaîn,
on the reasoui cf the thing, liow cculd the Governor-Generai,
hy simply asking the questionls, Il Will ain appeal lie iii thmis
case assunîîng the facts I hav e stittecl ttî be correcti Have
I any power te act in this case," bie bound, hy an athînative

anwrt( act ? The answer te this question is, Il Yes, you
have the power, use your owfl discretion as te wlîetlîer ycu
wvill exercise it." If lie bad asked, "lHave I tbe power te
disallow an act cf the Province of Manitoba' " anti had been
aimswered in tbe affiramative, wouid any eue serieusly contemîd
timat he would be lîound te disallow it 1 If tme tiecision cf
the court on this wvas compulsory, xvby interpose another
boaring between it and executive action ? If th(e decision
liad beemi comipulsory, whmy net let the Goverîor-Gemeal act
at Onîce in the purely fornial mnanner iii whiclî alone he could
act, and why enact the farce cf lîeariiîg argument where hie
bad only one course te follow ? A umore stuitifying course
could net ie atlopted than fcr the whiole Cabinet te sit iii
array maid hear solenin argument, and at tiie saine timne assert
that tlîey hmad power te pursue one course tmnly. The habits
cf tlmtught, the intellectual calibre of any person xvhî could
adopt sucb a proposition miust be, te say tîme least, peculiar.
But party training is severe, and perhaps hiabits, tof thougIit
aire îlot acquireti in thmat sphiere. I bave seen it asserte(l that
party politicians give out their tlîinking as tlîey grive out
their washing, lîut do net get it back as cleami. The practice
cf submnitting such questions il amalogous te that of the House
cf Lords in its appellate capacity, wlmich emables tlîat august
body iii inmportant cases te take the opinions cf ail the judges
cf England on questions cf law for i.s information. But,
the opinions being received, the House is net bound te, adopt
tbem, but may still act uponi its own judgmient. A similar
practice obtained iii the Court cf Chancery, ammd, upen the
consent cf the parties, that court ctultl senti a stated case te
a court cf law for thmeir opinion;, but the opinion did net
bind the Court cf Clîancery when received. Lawyers wil]
readily recali this practice, but lest mny assertion sbould ho
chîallenged I refer te, authority : PrpJlp vs.. Boghursi, Swan-
ston at p. 3L90.

I now refer te the judgment cf the Privy Coumîcil upon
the questions asked, premising (as can be seen from the
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