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45, sec. 8, places goods seized by him under any
process issued out of o division court in precisely
the same position, as to the action of replevin, as
18 Vict. ch. 118 did goods seized by a sheriff
under process from any court of record,) wan-
tonly aud causelessly, and, it may be, maliciously,
takes from the actual and undisputed possession
of the real owner Ais goods under colour and
pretence of an execntion or other process which
he has for exceution upon the guods of another,
shall the person upon whom such wanton wrong
may be committed, be held to be deprived of a
right, recognized by the law of Luglaud, of avail-
ing bimself of the ouly remedy which in the given
cnse may be competent to secure him any ade-
quate redress ?

The second section of Con. Stut. U. C. ¢. 29,
i3 expressed in briefer lunguage than {8 Viet
e. 118, but the substance and effect of both is
the same, and both must receive the same con-
struction. Now, certain of the goods of a judg-
ment debtor are by law specially exempted from
all lability under any execution issued upon the
julgment: as, for example, the bed, bedding and
bedstends in ordinary use by the debtor; the
necessary and ordinary wearing apparel of him-
gelt and his family ; the tools of his trade, to a
certain amount, If, then, a sheriff’s bailiff, or
the bailiff of a division court. although the right
of exemption should be claimed, should vexa-
tiously and wantonly seizo these exempted nrti-
cles; orif a sheriff’s bailiff, or the builiff of a
division court, without any pretence of right,
should vexutiously and wantonly enter the house
of A., and strip it of all bis housebiold furniture
in his actunl use, merely beeause the bailiff bas
in his bunds an execution or other process
against the goods of B.; orif a sheriff’s bailiff.
under like circumstances, should seize g raft of
timber belonging to A. and in hig possession, on
its way for delivery to C., under a contract
which A. is bound under heavy penalties to fuifil,
and should so cause a breach of the contract; or
if, under like circumstances, and it may be by
frandulent collusion with B, the execution
debtor, or with his creditor, the sheriff shauld,
seize a steamship belouging to A aund in his pos-
session, freighted with goods and passengers, at
the moment of its departure from port on its
voyage, and so prevent the voyage nitogether—
oan any of these goods 8o wrongtully seized be,
with any propriety of langunge, said to be in the
lawful keeping of the sheriff or builiff, under and
by virtue of a process which ncither directs nor
warranls any such service, Or shall it be said
that a judge, whén invoked to permit the party
80 wronged to seek redrvess in the on'y form of
action which can give Lim any relicf, shall have
no jurisdiction to do so?  Similar instances
without number, of wauton injury, might be
enumerated, where the goods of an utter sf.r-mger
to the process in the bailiff’s hands, and to the
person ngainst whom it has issued, mny be
wrovngfully and vexatiously seized by the officer;
wherein, if a judge, upon hearing the parties,
and being satisfizd that the seizure is utterly
inexcusible, cannot sanction the issning of the
writ of replevin, the hanids of justice must be
admitted to bs most cruelly tied. T am not
aware of nuy case which has held that Justice is
so crippled. In this case [ nm not called upon,

however, to rest my decision upon the gl'O“,‘:g
that in answer to the application for the W“n
there is no deninl of what is plainly asserted 0
oath, namely, that the goods seized were s
property of and in the possession of the claima8
when seized, and that they were wrongf?
seized without any process authorising 54°
seizure; for I am of opiuion that the goods 10 !
being in the possession of the offizial assxgner
are not in the castudy of the sheriff or ot o
officer under the process, within the meanitg 0_
section 2 of 22 Vie. ¢ 29, even though that 531‘:8
tion could proteet the gnods in the hands ‘:f t'n
sheriff from being reached hy a writ of rep’e“o'
The cxceurion of all process coming out pe
courts of record to be executed, belongs ot ;
sheriff of the county to whom it is uddrusseex;
except when the sheriff is himsel! a party,
it belongs to the coroner to execute it. » in
The term, then, * sheriff or other officer;
18 Vict eap. 118, and in 22 Viet cap 29, s€¢ u;
ag indeed ig plaiuly expressed in 18 Viet , me8
a sheriff or other like officer, ns hisx dep? o'
bailiff, or a coroner, ¢ fo whom the ezeﬂll““: :
such process of right belongs;” und WHY te-
declared not to have boen nuthocied is the r;;]poef
vying the goods which such sheriff or other ¢ ror
shail have seized under or by virtue of the P
cess oulof his hinds  Now, when the sher on
transferred the goo:ls seized nuler an a.tmchmt
in insolvency, in discharge of bis duty U“de.‘:m
process placed in his huls, to the official n*“‘aan
in insolvency. they cam: iuto his h_:md-l e
could only be detaineld therein os and if M’yve ¢
the property of the iusolvent. Iu no other €7y
can the official assignee retain the gods pot

becomes liable to the true owner, from
e"sl)u

agon
long’
be ’

they were wrongfully tiken, not by T
the original wrongful taking, but by ¢
his own wrongful detention of goods not
ing to the iusolvent after a demand wi
them upon him hy the true owner, from ‘:cen'
they had been tiken  Sauch wrougful p the
tion cannot be justified by the agsertion 'h’: ad
sheriff, who had wrougfaily seized the g2 < wore
given them to the as<ignee IF the go0°7 olf
now in the hanls of the sheriff. he. to se! ‘!mself
right with the true.owner, and to protec! : he
from an action, might unhesitating!y re"t"i r180
goods to the owner  Wihen the offi il ,;sﬂeb and
to whom he hays delivered them (upon ¢ ofugoh
being made upoy him by the tras owneth g
o restore them, Ae becomes n wrollg“l"em- gnd
self, wholly independontly of the ‘qhe:ﬂust be
of the wrong committed by him, 88
re:phisible for his own nets. ,;pp‘”ls
The affidavits and argunent upon thera 230
leave no dubt on my mind that these " 0 rqnt
In which [ have n disererion enabling M® °, oie®
writy of replevin. and thar [ pf“)P"‘r.ly, [lher’
that discretion by graating them, Wk"o‘ﬂble 'h?
fore do without further deiny. t0 ST jadf
offigia] asyignee, if so alvisel to _bévf |l %
meat roviewel hy the court dario »
Term; nod gy tlj){e Act of 1850 e";-lble:.‘!“ thui:
direct that g bond may be taken 1% enink
treble the amnunt of the property
Proper to limit tha amount to & 800
2 four thonsand dollars in eaoh o
orders of Mr Daltan will therefore bf
and the orerg will go for the writs ©




