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was a voluntary deed made without any consideration paid or intended ta be

paid by ber lier claim ta relief does not arise out of any contract of surety.

ship ta, which the creditor is a party. Wbat she asserts is an equity to have

ber land discbarged- of the mortgage, on. the ground that the creditor by bis

agreernent witb the mortgagor bas tied his bands, so that ber right of action

upan the latteras covenant withbher is delayeci. But dues such an equity arise

in favour of a volunteer-an equity ta deprive the creditor of bet estate merely

in consequence of bis having, without ber consent, extended the tirne for pay-

ment of the rnortgage? 1 thinlc there is great force in the observations of

MOWAT, V.C., in King v. Kkafing, ta Gr. 29, on this subject. There the

defendant had made a ',oluntary settlement on bis wife and cbildren, voicI as

against bis creditors, and the plaintiff's executien creditors filed a bill ta set it

aside. It was contended that the cestuis que trustent bad becorne to tbe extent

of the property sur'ities for the debts of the settlor ta wbich the property was

liable; and tbat as these creditors had abandoned or negligently lost the rigbt

r) enferce certain fi. fas. against other property cf the settlor, tthe ces fuis qus,'

irusient were released (as regards the settled property) fromn the debt. The

learned judge said .I amrn ot prepared te bolcI that a crediter is shackled in

bis dealings witb a debtor who bas made a voluntary settlement by rules

which affect the relation of principal and surety ; and that the voluntary grantee

il entitled ta keep the property if the creditor bas given a day's tirne te the

debtor, or bas varied in the sligbtest degret bi& contract witb the debtor after

the execution of the settlemrent. rhe rules wbich the defendants desire Io

invoke are considered necessary in order te do justice tu sureties, but it dees

flot fellow that tbey wotild be just between voltantary grantees and the crediters

,) the granter. 1 tbink they would be niost unjust and entirely indefensible if

applied in such cases, and no authority or dictuin was cited tu me in faveur cf go

apýIlying tbern.' Tbese observations appear te me te apply forcibly tu the

contention of the defendants iii tbe present case. It may weil be that the

plaintiff is precluded from setting aside the deed, yet 1 do net think it follews

that the defendants can invoke against him tbe strict application cf the equity

of a surety te be discbarged by reason cf time being given te the principal

debter, a doctrine wbicb bas been said te be a refinernent cf a court cf equity,

andI wbicb in a case like this would be productive cf the bighest in.equity.

,Petty v. Cooke, L.R. 6 Q.B. 790.
1 refer aise, te C/orugl v. Lambert, ta Sim. 174, freont wbich 1 draw the infer-

ence tbat a wife cannot set up the husband's voluntary covenant ini support of

an equity, whicb would destroy tbe rigbt of the creditor te enforce bis mort.

gage.
(in strictness this defence is flot open ta tbe defendant on the pleadinga,

an objection wl±icb is taken by the reasons cf appeal. It was flot put forward on

the firat reference, and is quite inconsistent witb the positien taken by ber in

the formner action cf Fer:guson v. Kenney, in wbîcb she repudiated the covenant,

andI swore that it was inserted in th-~ deed witbout ber assent, and that she

neither claimed nor ever bncI claimed any rîghts under it. If she is now per-

mitted to set it up quantum valeat, 1 sbould say it eugbt only to be tapon tbe

tarins of adinitting wbat may net bave been strictly preved before the refèee In
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