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stitute ?ieglýqence, which is thO ground of the Plaintiff's
dlaim and t/le gist of t/le actiop. It is a -circumstance,
even a material one, but not sufficient to dispose of the
rase, Tlic position neyer can be m-aintained, that al
departures from the bailor's instructions is such negli-
glence as gives him a riglit to cast the loss of his goods
upon the bailee. It neyer can be maintained that every
such departure is sudh negligence as -%ill give a riglit
to recover damages. The loss ouglit to, be more im-
mediately connected wvith a departure from the in-
struction. The holdingy him so liable must extend to
the case of lis having stored the goods in the very
bcst and safest warehonse iu the town. Now he
iniglit malie himself liable to loss even in that; case,
but only if he accepted the goods upon the condition,
anid that in the present case is neither proved by the
evidence, nor averred by the pleadings, nor found by
the verdict.

Thc sum of £758 14 8, is proved by tIc judgment
to bc duc froin the Defendant, independently of the
damages assessed at £753, thougli there is no count
for an account stated in the declaration, and thougli
this sum is stated lu the judgrnent to bc for the ba-
lance of accourdts, we think it may justly be given, as
tiiere are many counts, and this may be referred to the
balance rcmaining unpaid as the sum iu one or other
of these counts.

The judgment below, therefore, mnust stand for that
sum, and quoad the damages assigned a veizire de novo
is to be awarded, rcvcrsing roforîmui the judgment
below, but with leave to botli parties to, amend the
plcadings, if they are so advised, and without preju-
dice to any question except, so far only, as the venîre
de novo gocs.

Vice Chancellor, Kniglit Bruce.-The pleadings
are to be amendcd on both sides.

Mr. Bliss.-The judgment is reversed as to that
portion which relates to the damages.

Lord Brougham.-Reversed as to the £75 3, affirmed
as to, the £758.

Vice Chancellor.-Execution may go for that sum.


