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of vigilance îvhich wva4 rcquired by bis etigege-
mient ta carr-Y the platintiff mifehy," and Parka,
B., is reportcd ta have snid it wns a question
of fact for the jury, and Aldt-rson, Bt , Ilinite4
the extent of any implied wtirranty against
defects ta those Ilwhich could bc secen at the
time of construction ;" he add8, Iland if the
defendant were not responsible the coachi propni-
etor might buy ill-constructed or unsafe vehiches,
and bis passengers lie without rcmedy.

There are several modemn casa flot referred
ta in the argument, but whici show tiat the
judgcs who tried them oonsidered the action
agaiust carriers of passengers for hire ta be
founded in negligence. Iu Sioce3 v. Thte Eastera
C'ountie, kailway C'ompany, 2 F. & F. 732, Chief
Justice Cockburn thus expressed himself, " 1You
are entitied ta expect nt the leando f a raihlvay
company, ahi that skihh1, cure, and prudence can
do ta protect the public against danger and acci-
dents, but you must carry that principhe inta
application as reasonable men. If you are af
opinion that the fiaw or crack had bezome unsafe
prior ta the accident, that upon caroful examina-
tion, not witlî the aid of highly scientific autha-
nities and scientifie instruments, but on an
ordinary, reasouable, proper, and caraful exam-
ination. suci as aIl feel ougit ta ha made before
tie engines are used on which the safety of a
whole train may depend, ibis flaw niit have
been discoverei, an,. that either the examination
did not tako place, or if it did, and the fiaw was
discovered, but the man with careless disregard
of bis own safety and the safety of otiers svhose
hives and limbs might lie invalved, treated ahi
ihis wiijh Rupine and reckless indifference, then,
uudoubtedly, there is neghigence established for
which the co'npany are, and augit ta lie, respon-
sible." That case is impartaut because the ver-
dict was for the defendant, if the dooitrine now
contended for by the petitioner lie the correct
exposýition of the law, the verdict in that case, if
questicned, must have been set asida.

Again, in Ford v. Sotcth- TVestern Railway Coa.,
2 F. & F. 732, Chief Justice Erle, on summing
up the case ta the jury, said-"l The action is
founded on neghigence. Tic railway company is
bound ta take reasonable care, care, ta use
the best precautians in knowu practical use
for sacnring the safety and canvenience af
their paseengers ; also in Pym v. Great North-
ern Railway C'ompany, ibid 621, per Cockbrur,
C. J., ta saine affect. ln this state of the autha-
ritias in aur own Courts and in Ireland we are
much wisisted in arriNing at a conclusion by
8everai cases decided in the Courts of tic Unlited
States, cited in a note ta the 7ti cd. of Story on
Bailmentei, 565. In ingalZs v. Bills, 9 Metc. R.
15, the ]ate MNr. Justice Iluibard, in a very able
judgment, in which the English and American
autianities are reviewed, states it ta lie tie con-
clusion ai the Court "1that carriers of pasengers
for lire are bound ta use tic utmas-t cu~re and
dilig-nce in the providing af safe, sufficieut, and
suitable coaches, harnesses, horsts, and coach-
mon, ii arder ta prevent those injuries whieh
human care and foresigit can guard against, and
if an accident happons frona a defect in the coandi,
which miglit hiave been discovered and remedied
upon the moat careful and tharougli examination
af it, such reccident must lie ascribed ta negli- h

gence, for which tho owner is liable. in case of
irijury to a pa2senger, happenaing hy renson or
sntch accident. On the other hand, whîere the
accident arises from a hiddea and internai defeci,
vrhich a thorough and careful exainination wuuî
not dh5chose, and wbicht could flot boellcardedl
agninst by the exerciso of a Round judgnient and
the xnost vigilent foresîght, thon the pruprietùr i
tiat liable for the injury ; but the misfortune
inust be borne by the sufforer as one of tlint clRs
or'i rjuries for which the law gives no redre. R n
the turmi of pecuniary recotupefise."

This extract froma the judgmeut of Mr. Justice
Hlubbard, in îny opinion, truly expresses tha ru:e
of law applicable to the present case, and is In
strict cont'ormity with my brother Lush's direc-
tion to the jury. and were it not for the opini(,t
of my brother Blackburn to the contrary, I shouli
have considered that it was supported by the
weight of Enghiali autbority. As the majority
of the Court are in favour of the defeddant, and
think n-y brother Lush's dire-tian riglit, the rule
obtained by the plaintiff will be discharged.

BLACKBU!ýN, J.-This was an action brought
by a passanger on the defendants raihway ti
recover damages for an injury lie had reccive,]
owing to the breaking down af the carnage in
which lie was travelling.

On the trial liefora xny brother Lush it appeared
that the carniage was one belonging to the London
and North-Western Railway Company, which
had been for some time in use by them, and bad
corne into the possession of the dofendants in the
ordinary course of' trafflo, and was according te
the ordinary arrangements between the différent
railway companies used by the defandants tifi
they could return it.

Evidence was given that when the carniage ws
put into the train by the dafendionts it Nvas to al!
outward appearance raasonabhy sufficient for the
journey ; the tire of the wheel being of proper
thickness and apparently of sufficient strengtb,
but that in faot there had been an air-bulible in
the welding which rendered the tire niuch weakLer
than it appeared, so that in fact it was net
reaiconably fit for the journey, and that the
braaking of this tire occasioned the accideni:
Evidence was given that this defeet was oe
which couhd not be detected by inspection, nor
by any of the usuni tests, as it would ring to the
hammer as if perfectly welded, and that there
was fia neglect on the part of the defendauts or
their servants, svho took every reasonable pre.
caution in extlLiuing the carniage.

IMy brother Ltai1 IefL the case to the jury.
telliîîg tht ni that if eue accident was occazioned
by anty tcg!ecc on the part of the defendants they
sliouhd fini for~ the plitintiff; but that if it 'vas
uccasioned by a Litent defect in the wheeh, such
that fio care or skill on the pairt of the defend-
ants could dutect it, thc verdict should lic for tfie
defendtants, and it is flot disp-.nted tint if the
direction was rigit their verdict was justifted by
.he evidence. A rule nisi was obtained for a
new trial on the ground af rnisdirection, as it vaS
,;onteiided that the defendants, as carriers of
pas:engers, ivere bouud at their perul ta supply
a carniage that roally was reasonably fit for the
jaurney, and that it was flot enougli tiat tbey
made every reasonable effort ta secure that t1
wvas sa ; in other words, that tue obligation (f
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