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an order and can deal with the. matter ini eontc.oversy ao far a
regards the. rights anid interents of the party before It. (Rule
206(l).> See Robitison v. Gfeiset (1894) 2 Q.B. 685; R~oberts .
HoUand (1893) 1 Q.B. 665; Norri8 -v. Baley, 2 C. & P. 8O;
Laduc v. Ward, 54 L.T.N.S. 214; Ken&dall v. Hamilton, 4 £0C.

4. Notwitbatanding the difference between the wording of
our Rule 206 (1) and that of the Englioh Order 16, R. il (the
former omit ting the. words "or non-jbinder" whioh appear in~
the English Ru le), it is clear, upon the English authorities, tuat
under our Ride miq-joinder must be deemed to inch.ide non-
;joinder, so that the. authorities upozi the FEngIish Rule are applic-
able, and therefore it is now diseretionary with the court to pro-
ceed with the action in the absence of the party whieh the. defen- k
dants claiti oughit to b. before it.

5. The plaiîitifl's having doue ail in their power to bring the
Commission as a defendant before the court, and tii. latter hav-
ing refused to consent to be joined, it is in the position of a
party outside the jurisdiction of -the, court, and although co-con-
tractors are as a general rule regarded as parties who shouid be
joined, yet a defendant cannot get a stay of proceedings under
such circumstances, unleas he can shew that the. party to b.
added is within thc jurisdietion of the court, and that he can
b. brought before it.

6. Assu!ning the validity of the statute declaring that noe
action shial be brought against the Commission %vithout the. fiat
of the Attorney-Generai (the constitu. mona1ity of whieh was
deiiied by the piaintiffu) it could never have beexn intended that vj

the non-j cinder of the Commission should be fatal to the. action, .

for, if the plaintiffs are nlot allowed to proceed with their actions
without joining the. Commission as a defendant, whatever righta ,

thcy may have against tii. present defeudants would b. denied
themn; mnd especially is this so when by leaving the. matter open
to, b. deait with at the. trials, the. important questions invoived .

in these actions might lxi carried on appeal to the Supreme Court
or to the Judieial Comxnittee of the. Privy Couueil.

Jo>rAtuton, X.C., and H. O'BYien, JC.C., for plaiiutig Baard-
more. XoEvoy, for plaintiff Smith. Ftdlertoi, K.O., and Mc-
Koeau, for the city of Toronto, and DtuVern.t, K.C., for the.
city of London.
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