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Now, the wliole Inisis of our criminal jnriapnu'lence is

historical, aixl in its history ah.iie can its "reason" be found
;

and wl^cre tlie ancient jnintiple was rrood and its t xprcs-

sion ah»no was barbarous, mIij not ])rcscrvo or restore tho

first, wliile avoiding tlio last ? Consequently I do not

think there is any gross departure from [)rinci])le in tho

following suggestions: 1st.—That the preliminary ex-

amination now taken in non-capital felonies be convti'ted

in " heinous crimes"' into a trial ^ subject to the following

conditions."'^ The complaint and incidents, including tariff

of costs, in all respects to follow ''the summary" trial of

the -iLh and 5th \'ic.f as hruJ at Quebec, except that, on
convictirmy the Court shall inquire of defendant, " AVhat
have you to say why the sentence of the law should not be

passed upon you C If no sulUcient legal answer were
otl'ered, the Court sliould sentence the prisoner. If, how-
ever, the prisoner chose, he should answer, " I traverse.-'

The rejoinder should be, "Traverser, how will you lie

triecr^" To which the response should be either by "tho
" quorum of the justices of this county," or " by my
country." If the latter, then the question should be,

"Who are your country f' and on the enquiry thus opened
all facts relevant to tho query should be asceriahud or

covfinned ; and, immediately after the manner of trial hiis

been determined, the question should be put, "Traverser,

when will you be ready for your trial f h\ answer, cause

of delay (if any) is to bo shewn, and the time of trial is

then to be perenq)torily fixed, if the t''aven^er elect the

'•^quoi'vm" for his tribunal, the three justices uiereof whose
then term of duty it shall be, shall assemble at the earliest

moment, and determine the case by vote of majoiity; if

not, then, if he be a foreigner, the Sheriff shall be ordered

to summon for tho earliest moment a jury de incdietaic

linguce. If the traverser be a non-resident subject, or any
non-resident is the party immediately aggrieved by the

offence, or is an indispensable witness in the case, or an indis-

pensable witness proves grievous wrong will accrue to hin
by prolonged detention, the Court shall assemble a jury as

the Coroner now does, at the earliest possible oay—that, if

possible, of the trial just had ; and another magistrate pre-

siding, the traverse will be then determined. Whether the

jury shall be of English and French tongue, or wholly of one

* Excluding misprision of Treason.
"" see page 2 7.


