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Action to recover $46,320.40 commnission, alleged to
bv virtue of an agreement ini writing "atd the 5th
1918.

The action wNas tried without a jury at a Toronto> s,
A. G. Slaght, for the plaintiff.
Glynvj Osier and G. R. MJunnocb, for the defendant.

MU>DLETON, J., in a riten judgment, said that th4
%vas the owner, or potential owner under an option agi
vertain stock in the Ori, (bld Mines Limited, and, by
dated the 5th September, 1918, agreed te seli this st
Kirkland Porphy-ry Gold Mines Lixnited for 851:3,200.4
uipon the t.ransfer of the shares; $100,000 on the Ist
1919; and 8ý318,200.40 on the lst Septemiber, 1920, ti
payments heing seoured by the deposit of bonds charg4
the assets of the Kirkland company.

The plaiintiff had been instrumentai in bringing
transaction, and the agreement sued upon was enter
define his rights as te commission. The intial $100,0(
and upon that Cecil received a commission of $5,000. 'l
of 1is commission-10 per cent. upon the whole purcbh
was te le paid as foIIQws: "$10,000 out of the second 1
4e made on the lat September, 1919, wýhoi) such pay
have been made; %36,320.04 out of the third paymien
000.410, when such payment shail have been made
.xaid paymentsn fot he made by the Kirkland comý5any
shafl b. under no Iiablity te Ceci for the payment of
mission by reason of said sale.,,

The. Kirland company made ne such further payi
went into liquidation absolutely insolvent; and this
stituted a complet. answer to the dlaim as put forward

lIt was urged tilat, iietwithstanding this, the ph
euntit.led to recover, either upon tihe eontract or uponi
put forward in Smuithi v. Upper Canada College (1920),
120, by reason of a supse reacb by the defen.dant of
obligation on his part utit to do anytliing te prevent pi
the, purehaser of the. purchase-money out of which th
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