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I3AJKER v. NESBITT.

Fraud and Misrpierntation -Sale3 of Plant aud IiUsifl(SS-
Acta for Balance of Piu-EvÎdlcnce-Failiien of Dff u-
dants to Prove Misrepresentations.

Action to recover $14,000, in the cireunistances mentioned
below.«

The action was tritd without a jury at Belleville,
1. F. T1lli]nuth, K.V., and T. Walmsley, for the plaintifi'.
B. G. Porter, K.C., and W. ('arnew, for the defendanits.

FALCONBRIIXiE, C.J.K.B. :-Tlie plaintiff is a mnfcue
carriying on a foundry ani stove business in the towni of Pic-
ton. The defendants are business men, residing inii te villaige
of B3righton, in the county of NBtulwlid By ineinormn-
dumn of agreemnit bearing date the 5th may, 1913, the pllaintilf
sold to the defend(ants and the deednspurehaused ail thie
maehinery or appliances used or owned,( bY flt plaintiff, for- thje
sumi of $15,000, payable $1,000 cash on or beforgu thev l5th May' ,
1.913, and the balance on the removal or tèikiing- over of the salff
miaehinery. The plaintiff also sold to the dfn an Iu thec
defend(ants pucaefor a company to be foruned(, tlw o-
wil, trade mnarks, patents, etc., for $10,000, to bu paidl for lui
or with ,1.0,000 stock in the vopn t o be forunwd uu11ivir the
Ontario, Com)panIiesi Act, withi aprvio for tht, defuntlans r-
deeming such *10,000 stock at par, if desired within three .ý, ars
by the plaintiff. The said plaintiff was to giveastne to-
wards the planning of the building to be erected, etc., and assist
the general manager in the operat ion of the (-omtparny for a
period of at least six months. There were other stipulations iii
the agreement, one of which was a covenant, 1by the pintifr tliat
he would not, dÎrectly or îndirectly, either by huuniself or iii par't-
nership, etc., engage in any business siunilar to the oue nowv
caqrried on by him, for a period of ten years. The dlefendant>s
were to for'm the new company at once and have suitable build-
ings erected in Brighton, and proceed to remove the xnacinvryv
plant, etc., not later than the lst, Deceînber. Thev defendants,
paid the sum of $1,000 to the plaintiff, but refused to paY thie
balance of $14,000; hence this action.


