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of the King's Bench from whose order it is sought to, bring
the appeal, is reported to have expressed some diffidence in

reachi.ng hie conclusion, gives ample ground for granting the
leave.

Cosa of the application to, be disposed of on the appeal.

NON. IR. M. MEREDITH, C.J.C.P. SE1'TEMBEit 22ND, 1913.

NIAGARA NAVIGATION COMPANY v. TOWN 0F
NIAGARA.

5 O. W. N. 46.

Way-IHightv~ Claim of Municipal Corporation that Certain Lande
weroDed«*~oi -Etidence a8 to Unsatisfactory - Statutorl,

Appropr45t10 uxs Harbour-repas-Damael---Co8tS.

MNF.uzD1Tn, C.J.i., ko5d, in an action for trespass upon lands
claimedl by defendants to be a public highway that there was no suffi-

lient evidence of dedficatîon as such and that in any case the lands
ki question had been appropriated for barbour purposes by statute.

Action for trespass. Defendants in reply alleged that the

lands upon which they were alleged to, have trespassed were

part of a public highway.

W. C. Chîsholm, K.C., and A. E. Knox, for the plaintifis.

A. C. Kingatone and F. Aylesworth, for the defendants.

HON. R. M. MERBDITH, C.J.C.IP. :-Two important ques-

dions are involved in this litigation:- (1) whether the place

in question ever was a highway, and, if so, (2) whether it

bas ceuaed to be sucli by reason of the exercise of the power
conferred by an Act of Farliament.

The diffleulties involved in the first question are much

greater than they ought to be, by reason of the lack of evi-
dence regarding the original laying out of the locality ini ques-

tion into lots and ways.
If one have regard only to the ground itself and any

work upon it, the evidence je altogether against the defend-

ant's contention-altogether against any motion that the very

Place in question ever was a way of any ind. By reason

of its low lying character it wus not suitable for a road; and

bas neyer been uÉed, as such. On the contrary, in earlier

daye, the way, of which the defendants contend it is

a continuation, was always Eenced off from it by a close

board fence, 'wîth a gate only in it, used to, fCshoot," loge


