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3. Insurance in the. nuxne of the ynortgagov.
Usually, when mortgaged property is fnsured, the insurance in effected

in~ the. name of the. nortgagor, and a clause is inserted in the. policy that the.
losa, if any, shall b. payable to the mortgagee as bis intereat may appear.

kiUnder sueli a c!ause, it would mem that the mortgagee could give a good dis
charge for moniey paid to him only to the. extent of bis claim as mortgagee,

mi ~and the., as to ally surplus the receipt of the inortgagor would b. necessary,
whereae if the worde "as bis interest niay appear"' unr oniitted, the mortgagee
could give a good discharge as to the whole sum paid (n). Ini any case the.
rrortgagce bas an equitable lien upon the. poUcy and its p.oceeds. (o)4 No¶ .-vithstanding the insertion of the clause mentionnd, the Mortgagor is
the person assured, and mnay sue in his own naine upon the policy (p). Furtiier-
more, apart froin a provision in the. policy to the contrary (g), a subsequent
breacb by the mortgagor of atty of the conditions of the. policy, as, for instance,

A, ~of a condition av oiding .1he policy in the. event of the assignm on' of the property
i... witbout the. consent of the. insurer, will avoid the policy as against both

znortgagor and mortgagee (r).
Whether, in the. case of a policy purporting to insure the xnortgao 0 n

P contaiaing a clause that the. !ass if an>' shsil bc, payable to the mortgagee as
bis interest may appear, the znortgagea ina> -ue in bis own nnrne without
joining the mortgagor is a question which bias been nmuch diacussed. The
weight of authorit>' ini Ontario is in favour o! the view that the rnortgagee
niay niaintain tbe action. As againat the objection, that the contract la
between the insurer and the mortgagor and that the mortgagee being a stranger
to the contract is not; entitled to) sue upon it, the clause in question being a
moem direction and authorit>' to the insurer to pay the mortgagee instead o!
thinortgagor (8), it bas been hold that the effect of the issue cf the po)ie>'
to the xnortgagorviith the loss, if any, payable to the mortgale e s bis interost
may appear la to croate the relation o! truste. and cestui que trust between the
mnortgagor and the inortgagee. The subject o! the trust ijg the. right to receive
the. xnouey payable under the po]icy and to sue for it, and this rigbt niay be
exercised by the ,nortgagee in bis capacit>' as ccstui que trust, at least to the
exteno!bsitns(. In soine o! the. cases where the policies were not
unuer seal, emphasiLu was laid on tus fact, but it vould seeni that the. absence

. ëIof a seal would not a4sit a third party in an action upon a contrant to, wbich
hoe watt fot a party, and that tiie presence o! a soat would not disentitle the.
third part>' fron suing if the. effect o! the contract watt to constitute huxn a

~ *. ceatui que trust (u).
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