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3. Insuramce in the name of the mortgagor.

Usually, when mortgaged property is insured, the insurance is effected
in the name of the mortgagor, snd a clause is inserted in the policy that the
losg, if any, shall be payable to the mortgagee as his interest may appear.
Under such a cluuse, it would seem that the mortgagee could give a good dis-
charge for money paid to him only fo the extent of his claim as mortgagee,
and thes as to any surplus the receipt of the mortgagor would be necessary,
whereas if the words ““as his interest may appear’” are omitted, the mortgagee
could give a good discharge as to the whole sum paid (#). In any case the
mortgagse has an equitable lien upon the policy and its proceeds. {0)

Notwithstanding the insertion of the clause mentioned, the mortgagor is
the person assured snd may sue in his own name upon the policy (p). Turther-
more, apart from a provigion in the policy to the contrary (g), & subsequent
breach by the mortgagor of any of the conditions of the policy, as, for instancs,
of a condition avoiding the policy in the event of the assiznment of the property
without the consent of the insurer, will avoid the policy as against both
mortgagor and mortgagee (7).

Whether, in the case of a policy purporting to insure the mortgagor and
containiog a clsuse that the loss if any shall be payable to the mortgageo as
his interest may sppesr, the mortgagee msy zue in his own name without
joining the mortgagor is a question which has been much discussed. The
weight of authority in Ontario is in favour of the view that the mortgagee
may maintain the action. As against the obijection that the contract is
betsween the insurer and the mortgagor and that the mortgagee being a stranger
to the contract is not entitled to sue upon it, the clause in question being a
mere, direction and authority to the insurer to pay the morigages instead of
the mortgagor (g), it has been held that the effect of the issue of the policy
to the mortgagor with the loss, if any, psyable to the mortgagee as his intercst
may appear is to create the relation of trustee and cestui gue trust between the
mortgagor and the mortgagee. The subject of the txrust is the right to receive
the money paysble under the policy and to sue for it, and this right may be
exercised by the mortgagee in his capacity as cestui que frusi, at least to the
extent of his interest (i), In sowme of the cases where the policies were not
under sesl, emphasis was laid on this fact, but it would seem that the absence
of a seal would not assist a third party in an action upon a contract to which
he was not a party, and that the presence of a seal would not disentitle the
third party from suing if the effect of the contract was o copstitute him a
cestus que frust (u),

(r) Mitehell v. City of London Assurance Co. ]&88, 15 0 A R. 202, at p. 279,

(o) Chev. Trweders Bank of Canadn, 1900, ] LR. 7

(p) Caldwell ¥, Stadacons Fire and Life [nsm-once Co | 1883, 11 Lsn 8.C.R, 212; o
McQueen v, Pheniz Mutusl F‘:ra Insurance Co,, 1880, ¢ Can. 8.C. R. 680

(@) As to the offect of a ' mortgnge clauge’ in 8 he Y, see $ 4, infra

(r) megatonev Wedem Assurance Co., 1868, 14 Gr, 461,18 Gr. §; ‘Chishom v, Prosmcm{
Insurgnee Co., 1868, 20 U.C.C.P. i1; Mitehell v. City of London Atsurancs Co., 1888, 15. AR
{Ont.) 262; Hoslcm V. Cgmty Pirs Insurance Co., 1004, § R. 240.

(2) See Mitchell v. City of Loudon Assurance Co., !888 15 AR, (Ont.) 262, at p, 274.

@) Michell v, C’z:y of Iondon Assurance Co., 1888 laAR (Ont.) 262, where the earlier
authorities are dissuseed; Hasleon v, Bquity Fire Imuram Co., 1804, 8 O.L.R. 246; Laidlew
v, Hartjord Fire Inswrance Co., 1916, 10 A.L.R. 7, 28 D.L.R. 225.

(%) Mitekell v. Ciy of Londos dssurence (9 was followed in Agriewdiural Savings ard
Loan Co. v. Liverpool, ele,, Inenrance Co., '901, § O.L.R, 127, reve s without any denision

to he mghf; of the mortgame t0 sue in bis own neme, 33 Can. 8.C. R.. 84, It is pointed ount
n30 138, that the edpolicy though by deed was not a deed infer pertes but & desd

oll u pon whmﬁ anyone pamed in it might sue. In this case there was also a “ mortgage
lause, ' as to which, see § 4, infre.




