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for its application are present and their requirements have been
fulfilie The reason for the reluctance of the Courts to apply
the rule in such cases is probably due to their inclination in the
past to find and appîv harsh rule inimical to the employc's
interests.

In a New Yz3rk case it is said t bat, "If the injured employe
sutes at common Iaw and seeks to invoke tbe inaxirn, hie mu$t
necessaril y nake proof of farts and circwnstances whicb. under
the commnon law, exclude every inference except that of the
einplover's negligene7. The Court says thAt thiq is necessarily
true. Whv is it true? It is flot, required of any other lit igant.
With much solicitude a Court will say, as an excuse for flot apply-
ing the xnaxiin, that "It might have heen due tD the negligencle
Of a fellow servant.- Too many Courts have taken this position
withou; reference to the language of the maxim or the reasons
for its application. Instead of follouing the rule, they hâve
off ered qone excuse (neyer a reason) 'or flot following it.

That gome of the Courts would like to avoid the cons"eet
of erroneous precetient is indicatcd by the folloming laîiguage
taken frorn the opinion in an Illinois case: "The existence of a
mile exenipting master and servant cases froni the operation of
the general principles of the doctrine f-xpres&>d by 'res ipsa
loquiltir' ha@ been doubted and a iogical reason for it io difficuit
often to sec; but we are uflalle to escape from the conviction
that it is the settled law of this.3tate.*

The Supreme Court of Minnesota lays down a proper ride
ixi the following language: -The doctrine of re8 ip8a louitur
applies, the other conditions to its proper application obtaining,
10 the occurrence of an injury in thc relation of employer and
ernploye, when such injury arises in the use of an appliance which
it is the legal and nQndelegiible duty of the employer to furnish
and to keep in a reasonahly gafe condition for use."

In a Missouri case it is said that, "Where the injury to the
servant is traced to a defect, in a paiticular instruxnentalitv or
appliance heing used by th ""rvant in his work, then there t.re,
iany cases holding that the proof of tho occurrence and its
attendant circuimstances furnishes sufficient proof cf actionable
negligence. '


