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1. General Principles,
_ 1, Orlgin of the Dogtrine of Pressure—Prior to the passage of the

 THE DOCTRINE OF| PRESSURE. .

Bankruptcy Act of 1869, the materiality of pressure as evidence of

a fraudulent intent in preferring a creditor was discussed in England
entirely with reference to the doctrine which Lord Mansiicld
began to apply towards the close of the eighteetith ceatury, thai a
conveyance of property, made voluntarily and in contemplation
of bankruptcy, was contrary to the spirit, though not the letter. of
the existing statutes, and therefore void. (¢) The doctrine, as thus
stated, necessarily implies that there are two essential clemcuts
in a fraudulent preference, and that a conveyance cannot be
impeached, if it was not voluntary, although the debtor, at the
time when he made it, was fully aware that his affairs wercina
hopelessly embarrassed condition, () In spite of the protests of
many eminent judges, (¢) this rule firmly entrenched itself in the
law of bankruptcy, and has survived the codification of that
law by the Act of 1869. (4) The objections of individlual

{a) In one of the earliest cases on the subject, he held that to send two
promissory notes to a creditor on the morning of the day when anact of bankrupiey
was committed, without the priority of such creditor or any call on his part for the
money, was & fraudulent preference. Harman v, Fisher (1774) 1 Cowp. my.

(&) **If a creditor acls In pursuance of a contract or engagement, or other.
wise under such circumstances that he cannot have a cholee, the payments are
evidently not the result of preference.”  Vacher v. Cocks (1830) 1 B, & Ad. 145, pur
Bayley, J. (p. 152). The cases treat the doctrine of pressure ‘*as one necessarily
arising from the primary and natural import of the word fpreference’ ay meaning
a voluntary act on the part of the debtor, and, therefore, as a term which is not
applicable to_an act brought about by the active influence of the ereditor,”
Stephens v. Medrthur (1851) 19 S.CR, 546, per Stron Jo (. 453) viting

articularly Bank of Austratasia v. Harris, 15 Moo, P.C. 116, and Nunes v, Carler,
AR, 1 P.C. 342, (see s, 33, inf.) CR Jokuson v. Fesenmeyer(1858) 25 Beav. 8B,

{¢) Solate as 1831 we find Tindal, C.]., referring with manifesta n‘)rovnl 1o the
opin-on said to have been expressed by Lord Eldon, that Lord Mansfield's doctrine
was a frand on the Act of Parlinment., Cook v. Rogers (1831) 7 Bimp, 438, 1t
should be noted thal the statute ot 13 Elizabeth, ch. 5, has no application to the
cases with which pressure can enter as a material element, for the existence ol'a
valuable considaration is necessarily implied in the clroumstance that-there iva
debt 1o be paid or secured, Sue Hale v. Allnutt (1856) 18 C.B. 505: Joh- o v
Fesenwmeyer (1858) 25 Beav. 88, ’ ’

(d) The following statemonts may be cited in illustration of the texi: * 1t
goods be delivered through the urgency of the demand, or the fear of Ymsecuuun,
whatever may have been in the contemplation of the bankrupt, this will not vitinte
the, proveeding.” Harishorn v. Sloddden (1801) 2 B. & P. §82, per f.d, Alvanuey.
1 Tg defent a payment or transfer made to a credilor, the assignoes must shaw it
_o be fraudulent against the body of creditors c—m..&tlet; under the fiat by proviny it
to ba voluntary on the part of the bankrupt, and In-contemplation of his bank-
_ruptey.”  Van Castvel v, Booker (1848) 2 Exch. 691, Where the evidence sbiws
that the debtor yielded to pressure, it is urnecessary to submit to the jury ihe
yuestion whather the payment was made In contemplition of bankrupicy. Croshy




