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DIARY FOR JULY

1, Wedaesday... Long Uacation somomences. Last day for County Counclll to
u‘xunnw Ralls of Local Musicipalities.
& BUNDAY..... 5th Sunduy after Thmty,

6. Moaday........ Coanty Court aad Surr. Court Termz com. lHelr and Duvisoe
Siittnga commence.
11, Saturday ..... Couuty Court aud Surrogate Conet Term ends.
12. bU\DlY weee 884 Sunday afler Trinuy.
14, Tuesday ...... Last day for Juages of County Courts to make return of
Appaals from Asscaments.
19, SUNDAY ... Tth Sunday afte: Trindy,
21, Tuesday ...... Hefr and Devita- Sittings end.

26, SUNDAY..... Sth Sunday after Tramty.

31, Friday a...... Last day for County cmk to cortify Co. Rate to Municipalities
in County.

BUSINESS NCTICE.
Persons indelled Lothe Propridors of thisJournalare requested o remember that
allour pastdueaccounts have bernplaced sn thehandsof Messrs. Ardagh & Ardagh,

Altorreys, Barrie, for collection; and that only a premptremittance to thom will
save costs.

It iswith greal reluctance that the Proprietors have adopled this course; dul they
Rave been compelled to do so in erder to enalle themn to meet thewr current expenses
whith are very Aeary.

Noo that the ussfulness of the Joxrnalis so generally admitied, it would not be un
reasonable to expect that the Profession and Oficess of the Crurtswotdd arord st @
Liberal support, <nstead of allmoing themselves tr be gued for ther subscriptions
— —

&he Hpper Gaunha Tty Journal,
JULY, 1863.

THE LAW OF GUARANTEES.

The statute 26 Victaria, chapter 46, passed dering last
session of the Proviacial Legislature, and entitled, ¢ An
Act to amend the laws of Upper Canada affecting Trade
and Commerce,” deserves some atiention.

I considering o new law of a remedial character, it is
well to examiue the old law—discern the mischief to be
remedieG—and then the nature and effect of the remedy
iotended will be the more spparent.

In this manner we purpose to consider th: nature and
effect of the 26 Vic. cap. 46, seo. 1, which, in a legal point
of view, is the mosi importaut statute passed during the
last session of the Provincial Legislature.

It is provided by the fourth section of the Statute of
Frauds (29 Car. IT, cap. 3) that no action shall be brought
whereby to charge the defendaut upon any special promise
to answer for the debt, defaait or miscurriage of another
person, unless ths agreement upon which such action shall
be brought, or some memorandum or note thereof, shall be
in writing, and signed by the party to be charged therewith,
or some other person thereunto by him lawfully authorized.

‘What is required to be in writing? Not the promise,
bat the agrecment or some mewmorandum or note thereof.

The word agreement as here used is not to be understood
in any loose sense as synonymous with promise; but in its
legal sense, as signifying a contract based on good consi-
deration.  There can be po binding agreement without
considertion. A promise without consideration is not s

lbmdmg qgrecmcnt Usless the binding 'vvreemont B e,
— ! the consideration, as well as the promiSe, appear in writing
the party signing i3 not chargeable within the mc:ming
of the act. The person to be charged for the debt of
another, it is true, is to be charged upon his special
promise; but, without a legal consideration to sustain it,
that promise would be nudum pactum. The statute never
meant to enforce any promise which, before the Statute,
was invalid, merely beeause, under the statute, it was put
in writing. The obligatory part is, indeed, the promise;
but still, in order to charge the party making it, the con-
sideration for the promise, a8 well as the promise itself,
i. e., the agreement, must be in writing,.

Such was the construction put upon the statute in the
well-known case of Wain v. Wallers, 2 Smith’s Leading
Cases 146, and in many subsequent cases amply confirmed.

The statute, therefore, according to the iegal interpreta-
tion of it, required at least two things: first, that there
should ke a good consideration for the promise; secondly,
that the cousideration, being an esseutial part of the
agreement, should be in writing.

The law ou the first point is unaltered. The law o the
second is altered. Until recently it was not considered
gafe to allow the consideration to be supplied by oral testi-,
mouy. The consequence was that in all cases it became a
question of much nicety whether or not the consideration
was sufficiently expressed; and in many cases right was
defeated owing tu the negleot to express the consideration
with sufficient legal precision.

If Swith were to wiite to Jones—“ I will engage to pay
you this day fifty-six pounds, and expcuses on bill for that
amount, which Robinson owes you,” this would not be
sufficient, because of the omission to shew the considera-
tion for Smith assuming the liability to pay Robinsor’s
debt. But if Smith were to write to Jones—¢ If you will
forbear to sue Robinson for one weck on the over-due bill
for £56, which you now hold, of his, I will see you paid,”
this would be held sufficient, because the cousideration for
Smith’s promise is Jones undertaking not to sue Robinson
for a week, and so the statuto would he satisfied.

Such was the old law in all its strictness. In course of
time it became most embarrassing to trade and commerce.

Even the courts appear to have been desirous to relax
its strictness. It was soon held that it was sufficient either
if the consideration appeared ou the face of the writing in
express terms, or by necessary implication. Next, evidence
was received to explain the meaning of words in themselves
really free from ambiguity, so as, in the esplanation, to let
in evidence of consideration.

Thus, plaintiff in his declaration alleged that one Andrew

Littlo had requested plaintiff to sell and deliver him goods



