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OIr effect is very well shown by Mr.
Rzlol}ler, in his work on the Domestic
28tions, pp. 334, ef seq. Contests of

character generally arise between
. 80and and wife, in the event of separa-
b'(l:,l or divorce ; and there appear to be
vol. few cases upon the precise point in-
naved In the case above considered,
& Wely, whether a father may, by con-
9, surrender to another his parental
s over his infant child,
of . 80 Englich case in point, the father
ie?in Infant daughter, the mother having
wig, ceently, had agreed to let it live
an uncle, who was to maintain and
ﬁ&lcate it until it should be able to pro-
hote for itself, and the father promised
w dto take the child away from the uncle,
8 % pay a certain sum monthly for its
£ 01? T ; the agreement was acted upon
not‘“?me months; but it was held that,

Withstanding the agreement, the father
th&s 8t liberty to revoke his consent to

® child’g living with its uncle ; and in
w'l:sl‘oeeeqing by habeas corpus, the child
S delivered to the father: Reg. v.
in % 16 Eng. Law and Eq. 221. But
ha.g Casein Massachusetts, where a child
Tuog}, een given up at its birth, the
Pare T having then died, to its grand-
tllei:lts' Wwho kept it for thirteen years at
mag OWn expense, without any demand
% © by the father for its restoration, the
ehilg (Sh{lw, Ch. J.,) refused to restore the
. ¢ t0 its father. In Mayne v. Bald-

! Halst, Ch, 454, an infant dsughter
Testored to her father on habeas cor-
the’ although he had committed her to
gponaespondent, and agreed that the re-
thoy) o1t Should be her fatker until she
Yearg attain the age of twenty-one
Supre e same view was taken by the
Me  court of New Hampshire in

f-hate V. Libbey, 44 N. H., 321, where .

I} LR, :
t‘;p 29;188 question is considered, upon a

facts which appear from the im-
s:'f;;"t. Statement in the opinion, to be
n Similar to the case in Canada. The
Sboyy o7 ¢ “In this case the child, when
b W0 years and five months old, was
m With respondent in February, 1859,
186) 8intained by him until December,
ay,
a It appeareq that until December, 1861,
Bayg 4 of nearly three years, the father
thilq . Dolice of his wish to have the
of g *t0red to him. Upon the subject
%rms upon which the child was

> When thig application was made

taken by the respondent, the evidence is
conflicting ; but upon a careful considera-
tion of it, we think that the relation is
not impeached, but that the father placed
the child in the custody of the respondent,
with an agreement that it should be his,
and be brought up by him. And the
question now is, whether in the exercise
of a sound discretion, the custody of the
child ought to be withheld. The child
had been suffered to remain with the
respondent nearly four years before the
application, and she is now about six and
& half years old ; and assuming that there
is nothing inthe character of the father
or stepmother that renders them unsuit-
able to be entrusted with the nurture of
the child, we can see mothing in the other
circumstances that would make the change
of custody sought for, hazardous to the
Pérmanent interests and welfare of the
child ; certainly not to such an extent as
to justify a final severing of the ties which
bind the parent and child together.
* * % Qur opinion, therefore, is that,
upon refunding the sums of money ex-
Dbended by the respondent, under the agree-
ment, the father may revoke his consent,
and thereupon, the custody of the child
may be awarded to him.” But it has been
held, that where a father, whose wife had
died, gave his female child, three years:
old, to her aunt, with whom she remained
SIX years, the father during that time
visiting her but once a year,and contribut--
ing nothing to her support, his right to
her custody was gone: Com. v. Dough-
erty, 1 Pa. Legal Gazette 63.

The principle declared in the case in
Canada has been carried even further.
It has been held that a husband cannot,.
by agreement with his wife, delegate to
her the care and custody of their infant
children :  People v. Mercein, 3 Hill,
(N.Y.) 399, 408 ; Johnson v. Tervy, 30
Conn. "259, 263; Earl of Westmeath's
case, Jacob, 251, note (¢). Although
such agreement be by deed. Jac. 251.

And, excepting of course, those cases
Where the father, by reason of immoral
habits, extreme poverty, or otherwise, is
unfit to have the custody of his infant:
child ; -and excepting also, contests be-
tween husband and wife for the custedy
of their minor children, as well as cases
governed by the laws relating to the
apprenticeship of minors, the role un-
doubtedly is as stated by Mr. Justice



