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ct.en underT Vhc emisO o n a conscjentiousY believe it to be his dutY to take

been asked ; he pointed out that that section th coehe ddan tha f e dtd a e-y

tlsed the word Ilmay" Il ncerflifg one ciass of lieve then lie could nct bet hbe ton-ayent

ýI1endnents, and "lshaH" I as to another, and lie especiallY as the statute vist h o-amn

~Poe o th laguae wichappiestoamend- 
of it with imprisonmeft, in other words lie

'Inefts necessary to determifle the reai question argued that the statute shouid be contuda

'n centroversy as amountiflg to "ia mandate," intending to punish oniy wilful offenders. If this

anl'd lie was "«free fromn doubt" on the matter is the true reading the plaintiff ouglit not to,

'hefore the court. 
recover. nofcardintale nth

1 feel that if the defect pointed out by the de- The statefiefto amddno ieeo h

fenldant in this case is a miaterial one, then I part of the defendant any wiifui intention to,

'shoDuld be prevefltiflg the trial of the real ques- neglect the formaiitY or obligation imposed on

lion were 1 to refuse permission to amend. himn; if such an allegation wvas considered to be

The language on which that case turned is re- a* ecessarY elemefit in the case, its absence

'Produced in Rule 178 Of the judicature Act : miglt hv enmd h rudfradm

"44Ail sucli amendiTients shall be made as may rer, which would have been probably the most

~ hcesaryfortli pupos of~etrmilin tle cnvenient as weil as the most regular way to,

reai usin rqeto i otoes e r the question ; but the omission does not relieve

tWeen the parties." mssflrfg tben that the ne rrdeingow hte scanne-

~taemet o dam Ass dfieaarudb tion is a sine qua non, for the plaintiff cannot

"Sttemnt f caimwasdefctie, s ague byhave judgmeflt if tlie facts alleged and proved

the defendant, I think it wouid have been My renot sufficient in point of law to entitie hini

'duty at tlie trial, if asked, to aiiow its amend- aremysyta f hr a ena

rnent. 

to recover. Imysyta fteehdbe t

issue involving the question I should have found

Tlie onyother question is whether tlie de- attetiltat the defendatit committed the

fendant, liaving been sulent on tliat occasion, 's On opaned of under a conscielitious be-

thereby strengthened in lis presefit position. hifta i a onrf rn u sIra

th popsiio nser isef the sttt htwould not help him.

is any difference in the riglits of tlie parties tlien Thsiatute cti o et n 1d o h

and now, lis must be diminished wlio refrained i adi nation of debt, and I d o nt think

froin objectiiig to a fault at a time wlien it couid tleadto ofipiomnttteusa

lie reinedied, and if it were not possible to metliod. of enforcing tlie judgmnent autliorizes me

reniedy it now, principie miglit require me to say to treat the defelidant as if hie were being tried

that tlie objection was too late and wouid not "s a crimiriai, and nothing short of that would ac-

henot 
in y way. cord vitli lis contention and enable me to say

li eard, but that difficuity i n ae hth is to go free because vens rea was not es-

Rule 47 Of the judicature Act decarsttle

"the court or a judge may at any time and on tablished.

Sucli terms as to costs or otlierwise, as to the Tlie plaintif cites PickeliZg v. 7aMes, L. R.

'court or judge mnay seem just, amend any de- 8 C. P. 489, in support of lis riglit to recover*

fect or- error in any proceedings ; and allsucli It is true tliat the plaintif there was lield entitied

amcndiments may be made as nmay be necessary to judgment agaiiist an officiai actinlg under the

for the advancemeft of justice, determiifg tlie Ballot Act wlio liad unifltefltion~ally neglected his

reai question or issue raised by or dependiflg on duty. That, however, does not go far enough

the proceediiigs, and best calculated to secure to show any liability on the part of this defen-

the giving of judgmielt accordiflg to the very dant. In that case the discussion was mainly on

rglt and justice of tlie case." As the plaintiff the questionwitethAclidcscran

bas asked to amnend lis statemneft of dlaim if it duties on the defendant, which being found ini

be defective, 1 shall order under this rule tliat the affirmative, the plaintif, who had been ag-

it be amended so as to conforin. to the require- grieved and lad in fact lost lis election through

Mfents of tlie said section 82. 
the error of tlie defendat, was lield entitled to,

Passing now from matters of form, I 1under- recover damages thougli tlie error had been

stand the defendant's main contention to be that without malice or want of reasonable care. That,

-there is no evidence that the defefidant did not however, wvas only f0Ollowiiig a principle ivell


