
THE ONTARIO WEEKLY NOTES.

W. H. Kennedy, for the appellant.
R. U. McPherson, for the plaintiff, respondent.

RZIDDELL, J., read a judgmieut iu which lie said that the:
were simple and not iu dispute. On the 4th June, 1910, j
ment was obtained by A., 110W deceased, against B. On th(
June, a writ of execution was put in the sheriff's hands. 01x
24th October, B. sold his land to the plaintiff, who, ou the
INovember, caused a mortgage thereon, to be disvharged.
t~he 1llth October, 1911l, A. died, and on the 8th November
bate of his will was grauted. On the 5th Juu'e, 1913, the
of executiou was renewed; and ou the l2th December, 1914
sherliff soldl the land of B. to the defendant.

The District Court Judge held that the plaintiff liad
because there was uo revivor of the action by the executors

"If, after execution awarded, the plainif dlie, yet
th(, sheriff miay levy the mouey:" Thoroughgood's Case (I
Noy 73. Sealso Tomnliu's Law Dictionary, vol. 2,
Facias" (iii.); Churchi on Sheriffs, 2ud cd., p. 216.

The theory was, that the issuiug of a writ of fi. fa. was a
cial act: Wright v. Milîs (1859), 4 H.. & N. 488, 492; aud thu
writ was an order of the Court to màke the mouey- in
worda, the authority of the sherliff came from, the Court, not
the plaintiff.

This dloctriue had neyer beeu questioucd, and couild noi
beuceful attitckedf. The fi. fa. lauds lu Ontario hin
virtue of 5 Geo. Il. ch. 7 (Imp.) and subsequeut legisiatic
effect. unkuown to the commou law of England; but there
renson why it should be treated lu a differeut way fromn a
goods, Noue ýof theRlules affec(ts or modifies this priniciple.
renewal was simply an extensiou of thc effeet of thec wril
dldi net requIiire, a revivor: Doel v. Kerr (1915), 34O.R
nd cases cited.

'Ple questions as the effect of the discharge of the, mu
shou]dd not lx, dispesed of hiere. If tIc parties canuot agrec
mnay ho determnined iu an action for that purpose lu which
farts eau be brought out.

The appei should be allowedI with costs aud the aetic
mluedi with Co.9s.

MIIDLUTON, J., read a judgment to the same effeet, lu
MASTEý''N, J,, cencurred.

MEUIUTI, CJ.C.P., read a dissenting judgment.

A ppeal aUôowed; MErtwiH, C.J.C.P., dissen


