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~MnoKV. TOIZON'o C-0NSTR17CTION (o.-KLLY, J.-OCT. 5.

CoO'ul,' ~.W<r n!Lbu- hut eo a!nn for

«ondhiw I>ece~>ntCerifiateof Enyîinecr Wlithheld, in

(6oudi Fqiiit-Premqatura Actioni-Cuunte rct4im. ]-The plaintiffS,
whu had a subi-eotract with the defendants in respect of the con-

struei(tioni of the Traknisvontinental Railway, made thr-ee claims ini

tiis avtioni: ( 1) for, $180,vharged against them by the defendants

for vlearing the righit of waiy, etc.; (2) for $2,702.42, the cost of

tighitilg forest tires on or. near the right of way; ami (3) for

$1,I184.27 chargud 1)y the diefendauts ais the plaintiffs' share of
the eost of fire protectioni. The main grounil of defenee was, that

ilhe devmdits otract with the plaintiffs provided that the

plaintiffs wvere te 1w paid only upon eompletion of the work

uovervd by the euntraet to the satisfaction and subject to the

accptaceof the chief enginieer therein namiied; that the written
oftfcaeu the enierand the aippvoval of the Commiesioners

(if the Traniscontinental Railway were conditions precedent to

the plaIitifs',g right te paymVient; and thait suth eertifleate and
slleh approvail had iot beeni obtained in repctf the items siied

for. LE~ , who tried the actioii without a juiry, maid th;it
this was a cmplet i ne to the aetion at the present time.

The positioni of the plinitiffs wais a hard mie. The, engineer who

haid uprionovvr Ilhe wur-k hlad nut issuedI his final ertilicatte

ini resfc Ilth work tif the plainitiffs. mid wvas ilot likely to do

so tittil tlue tiinie should arrive for graniting the final cer-tilfiate

for thev whole wurk for which the defendatits were contractura,
and of uhivh thle plaintiffs' work wa1s but a parlt. It wais nut

Shumn that the finail certftct hbevi frauidulenitly or, for, mi '

ilinproptr uros withhield. The cevrtificaite not havinig been,
sudthe, actioin witprs tue There,ý was a oiinterveaim for

11inoncs a1llegerd to hiave beecverai to Ilhe phlintiffs. The
plainitifis 1111st alwit thev certificate of thev cuigilier, alid so utuatt

t lwdefudanaof rse t1thir onerai.Action dis-
îise iltI cot o iun terelim ismis withio tt ýosts : bo th

w ithlout prejadive to the rights of the parties after final oertifi-
vnte.- (:, 11, Kilhner, K(,for- the plaintiffs. 'R. McaKCfor

thw dufvilda lts.


