
TH'IE ONT'ARI < IIVKLY fN UýTES.

The work upon whieli the deceased was emîployed at the tillie
of lus death was f uat of construeting a tunnel under the Detroit
river, and, being a civil engineer, luis position %vai; that of superin-
tendent of sliaft No. 2.

On the night of the l4th Septeunber, 190O8, a lire oecurrcd in
shaft No. 4, wliîi, if was supposed . ivas causeîl by' hue use of
candies in the hands of sonie of the defendants' workunien enigaged,(
i making repai rs to a biulkluead conta ining couupressed a r, mwlîjch1

was leaking. Th~le place wluere the lire oeeiarred wvas about 2,0i)u
feet distant frouu shaft No. 2, wluere the deceased wa, ecmployed.
and was territorially quite beyond any' place in1 tuie tunnel whiere
luis duty to the defendants required lýini to l)c.

At the tinue of the lire tiiere were workîîuen in the tunnel, and
the deceased, atfracted Io shaft -No. 2 by the tire, -went, wvithi otîjerS.
down that shiaft for flhe purpose of assisting ho extingoislh the fiire
and in the regcue of the worknen in tl e tunniel ; and, wh ile in the
tunnel, was suffocated b 'v the smnoke, wx hel was verY denuse, ai.
tiiougl the fire itself was not otlierwise of a serious nature.

Negligence was charge(] byv tie stafeuîîcnt of (lain !in flot pro-
viding and maiuitaining proper supervision of tlie work, in leaving,
timber or paper exposed, iii permitting the inuiproper use of lire,
and ofherwise conducting the work in a negligent nianner, flegli-
genee in the person having superîntendenee., absence of proper ai>-
pliances to put ouf fires, and insuifficient modes of egress fronu tite
shaft in which the fire occurred.

'lle appeal was heard by M1oss, C..o.. osî.aîî, G.i vRow, M w-jc
LAREN, and ,MEREDiTi-, JJ.«A.

JT. H. ('oburn, for the plaintifT.
J1. IL. lodd and E. C. Kenning, for thue defendants.

GARROW, J.A. (ater seLf ing out the facts, as above) :-lt is
perfectly plain . .. that in doing as he did the unfortunate
deceased was acting flot at ail as the servant of the defendants.
or 1111(er any orders or comumands. dîrectly or indirectly, froîn
theni , but solelv as a volunteer. And it is also equally bevond ques-
tiou tiat iii venturing info the shaft for the second time'as lie did.
lue did so wif h a full coinprehejusion of the danger of so doing,
and indeed after a warning not to do so from Mr. Wlîeeler who
was acting as the defendants' lirst aid plkvsician. In such eircum-
stances, and in view of thîe reservation muade by consent at the
trial that the Court xnight deal with the issue of eoutributory
negligence uipon flue evidenee, the case for the plaintif., notwitl-


