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cession, gîving hîm the exclusive riglit of selling ice creain
ini cones of edible paste, known as the "Icee Creain Cione
Concession." Hie tendered for the saine privilege in 1912,
but was outbid by the Neilson Company, who, paid $2,000 for
thie privilege--a sain which indicates how valuable was this
exclusive right. The clerk in charge of such contracts, fear-
ing a possible attempt by plaintif! to encroacli upon the
rights of the Neilsons, was careful to stipulate that the right
to seli frozen fruits did flot exnpower the plaintiff to infringe
upon the concession to the Neilsons.

On the Iirst day of the exhibition tlic plaintiff sold, in
addMi0ion ho H[amburger steak, edible colles of the saine size
and general appearance as the cones whîch, filled with ice
creani, the Neilsons had the 'exclusive right ho sel]. The
cones as sold by plaintif! wcre filcd, not with frozen fruit,
but with a mixture of fruit, water and sugar. f rozen as ice
crean is frozen, ini short, a fruit ice.

Coniplaint was mnade to Dr. Orr, the defendants' manager,
that the plaintiff was infringing upon the Neilson privilege.
Dr. Orr went toward one of the plainti:ff's booths, and heard
as -le approached. the cry of one of the plaintîff's employees:
"Icee Creaini Cones." When he came up he saw prominently
display« ed dishes coutaining piles of the cones. Hlopkins was

abetat the tiine. Dr. Orr told the persons in charge for
the plinitifr that they mnust discontinue selling the cones,
and aisked( to hiave~ plaintiff cali at his office. The sale was
stopped, and the plaintif! called an Dr. Orr, who told hîm
that lie miust stop selling the coneis and the fruit ices with'
whiieh the cons isposed of werei filled. Hopkins appeared
to consider thiat, as Dr. Orr charged, he had infringed upon
tne [ce Creain Cone Cloncession, but a day or fiwo later pro-
tested agaýineit thie act of the manager.

Thlere is a confliet of tcstiony between Dr. Orr on the
oîîe, aide and the plaintiff and several of his cmtployees on the
other, as to th)e signas and cries used to attract the people
to, the plainitiff's booths. The, plaintiff saye hie sign vas
«Ca'tliforniia Frozen it" and bis enpoeacorroborate

hini. pliotgrap onefl of the plaintiff'q stands i5 in cvi-
dence, and the sign shcewn there je 1'Calîifnia Fruit Ices."
It is hard to believe that the error of plaintiff and hie wit-J
nesses on the point caxn be a mere fault of recollection. 1
incline strongly to acccpt tlic tcstÎnony of Dr. Orr wlîere it
is in confliet with plaintif! or p]aintiff's wîineesff.


