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swainps or low miry lands, in order to enable
the owners or eccupiers thereef to cultivate or
improve the samne, such several parties shali
open a juet and fair proportion of sncb ditch or
watercourse according their several interests."

By sec. 8 three fence-viewers are te decide ail
disputes between the owners or occupants of
adjoining lands or landis se divideti or allegeti to
be divideti as aforesaiti, in regard te their respec-
tive rigbts anti hiabilities under tbe Act, anti aIl
disputes respecting the opening, making or pay-
ing for ditches anti waterceurses under the Act.

From the facts stateti, it appears Roberts de-
sired te bave surplus watter let off bis landi. It
appears also that ('athcart, to the east, bas a
good deal of marshy landi on bis lot, and that it
runs down southerly upon a gooti deal of the
nortb east quarter of IPatrick Holland's landt.
Catbcart bas paiti for the work doue through
Lis lot. The two Hollantis have flot.

It must always bappen, wbere there are more
than two lots lying the one from the othier as
lots in the sarne concession, numbering 1, 2, 3,
4, &o., that there must be some of the lots
'wbich. do flot touch or abut upon the other or
otbers of thein, anti yet ail. these lots rnay re-
quire te bc drained, or te be se groupeti together
as to censtitute an adaptable block for the pur-
pose of draining some one or more of theni,
tbough the others may flot rcquire the proposed
drainage in any way.

The statute does flot restrict the question of
drainage to the owner or occupier of only the
twe coterminous lots, as it does wben provision
ie madie for fences.

By section 1 the enactmnent as to fences is-
"'Escl of the parties occupying adjoining tracts
cf landi shahl make, keep up anti repair a just
proportion of the division or line fence on the
line dividing sucli tracts, anti equally on either
aide thereof," every word of which slîews that
provision is made for the line fence belween t/ne

*immediate occupants on eac/n gide Of it.
That enactinent is very different frein the Ian-

guage of sections 7 snd 8. before quoteti, and the
nature of the subject required that it sbould be
different.

In my opinion then, the statute, with respect
te the provisions which relate to drainage, does
flot require that the rights or duties of coter-
minous occupants can be or shaîl be atone Môn-
sidereti. The interests of ail those who are
affecteti by the work may anti must, I shoulti
tbink, be jointly considered in the one reference
anti award.
-So far, then, 1 have no doubt that Roberts,

Catbcart, Charles Rollandi anti Patrick Hohlanti,
eacli of thein representing different lots, may be
brouglit inte the sAine project, anti bave their
rigbts sevérally adjudicateti upon in carrying
ont the joint or general scheme of drainage
wbich the fence-viewers shahl decide or do de-
cide to be for their common interest, .more or
Iess, aithougli Patrick Rollandi anti Roberts are
not between theinselves coterminous occupants.

That disposges of the first objection
The second objection is that Patrick Rllandi

hati net a joint ioterest with Roberts in the
nisking of the drain. That is a question of fact
witb wbichlI bve preperly.nething to de. The
fence-viewere or arbitrators are to decitie that.
If tbey decideti persons to be jointly interesteti
in a work cf this kind wbo were in ne sese se
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interested, relief mnust be had in some way ; I
do flot say by application to a superior court -
though possibly the proceedings may be review-
able on certiorari,-..but by action, if a case of
fraud or corruption can be established.

Here it is flot said they mnay flot be interested
in the work froin the juxtaposition of property,
but flot interested because the drain madie does
flot drain the landi of the complainant, and be-
cause it bas flot been cut in the place wbere the
fntural flo'w of water is.

These are matter of detail for the fence-
viewers, wbose discretion I cannot supersede or
control if fairly and reasonably exercised : and
I see no reason to doulit it, though the coin-
plainant andi some others for hum deny it.

The fence-viewers are to settie what portion
of the work shall be done, Ilaccording te their
SeVeral interests," (sec. 7); and they are to decide
ail dis' uies between the parties "lin regard to
their respective riglits and liabilities," (sec. 8 );"6andi if it appears te the fence-viewers that the
Owner or eccupier of any tract of land is net
5suiciently interesteti in the opening of the ditcb
or Watercourse te inake biru hable to perforni
any part thereof, and at the saine time that it
is necessary for the other party that the ditch.
should lie continued across such tract, they may
award the same to he done at the expense of
sueýh other party ; and after such award, the hast-
mentioneti party niay open the ditch or water-
course across the tract at lis ewn expense,
Without being a trespasser." (Sec. 12)

These enactments enable the fence-viewers
flhly and equitably to deal with ail cases which
are brought before thein, and I canoot say they
have flot done se betwpen these parties It ig
flot likely that Roberts would psy $80 for
doing the work lie dlaims to be repaid for, whea
he cao only get back and bas been awarded onlY
$64 for it. if it were flot a work beneficial for
bilnseir, at any rate; and it is flot likely the
fence-viewers would bave awarded Patrick HoIý
landi to pay the suin if tbey bai flot theught the
work te be beneficial to bim.

I cannot interfere on this grounti.
Thirdly, it is said no demand was made oni

Patrick Hoîlanti te do the work througb bis oOi
land beore Roberts titi it for bim.

Roberts swears Patrick and Cbarles Rollanld
"Ineglecteti and refused up to anti after the 2Oth
of August, 1870, to do tbeir portion of thework ;" that the ditch was dug in October Sud
November, 1870 ; "1andi both the Hollantis werO
frequently at the ditch during the turne it wâs
being dung: anti tbat Patrick Rolland instructed
the men as to the digging of the ditch."

The statute requires a demand in writing tO
be Served on the party to do bis work, andi 6
refusai. by him befere tbe other party can do
it for biti-or make bim psy for it. P'atrick
Hollandi says - IlI tolti eue John Walket
one or the parties digging the ditch, net tO
attempt to enter upon my lands to dig saiti ditch-
It is qnite clear, then, that Patrick Hollandi Wao
determined net te allow Roberts to dig the tiitch
On bis land., anti I can quite believe, from thl
that lie refused to do the work. as Roberts swesaS

I do flot think I sbould, if I was quite certauil
of possessing the pnwer, stay ail proceedings W~
cause the demand hai flot been in srifing, cf
even if no demanti at ail badi been made 0,
Patrick Rollandi to do the work, when it appeared


