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us say, of the exact stat? of the law on the subject), saying to
himself, *No, I will not wake it absolutely compulsory upon her
to adopt such and such a course in the disposition of the property
I give her, but I will give her the most solemn of all declarations,
viz., & declaration in the will itself, of what my desire would be
as to her disposition of it, and then if she choose to ignore my
wishes I cannot help it.”” Many a testator woald prefer not to
deprive his legatee of all freedom of action, to convert him or her
into a mere passive machine, but wonld think it a fitter exercise
of his bounty to place that legatee in the position of a thinking
reagoning being upon whose shoulders should rest the burden of
a well-defined moral responsibility, the proper discharge of which
it might well seem to the testator could not fail to prove a cogent
henefieial factor in the formation or strengthening of the char-
acter of the legatee(e).

{e) Cuvlously enough, after writing the above, the writer came upon
a passage in a reported judgment which singularly illustentes the iden
under comment, It is from the judgment of Lord Justice Cotton in In re
Adama and Kensington Vestry, 27 Ch, D. 804, and is as follows: “It may
be noted that the words of the will in that case wore ‘[ give’ . . .
‘all my real and personal estate’ . . . ‘unto and to the sbsolute use
of my dear wife, in full confidence that she will do what is right as to the
disposal thereof among my children efther in her lifetime or by will after
her decense’ and that the decizjon was against the ereation of a trust.”
Lord Justice Cotton said: “Now just let us look at it in the flrat instanee
nlone, nnd see what we ean spel! out of it, aml see what was expressed hy
the will. It seems to me perfectly clear what the testator intended, He
Jenves his wife his property absolutely but what was in his mind was this:
‘I am the head of the family, und it is luid upon me to provide properly for
the members of my family—my children; my widow will succeed me when
I die, and T wish to put her in the position 1 occupied as the person who
is to provide for my children’

“Not that he entails upon her any trust so as to bind her, but he simply
says in giving her this: “I"express to her, and enll to her attention the moral
ohligation which I myself had, and which 1 feel she ia going to discharge’
The motive of the gift is in my opinion not a trust imﬁe&i upnn her by
the gift in the will. He leaves the property to her, and he knows that she
will do what is right and earry out the moral ohligation which ke thought
fay on him, and on her if the survived him, to previde for the children,
But it is said the testator wonld be very much astonlshed it he found he
had given hia wife powsr to give the property away. This is & proposi.
tion whieh I should express in a different way. He would be very much
surprised it the wife, to whom he had left his property nhsolutely, should
so ack as pot to provide for the children, that is to say not to do what is
right. That is » veey different thing. He wouid have said: ‘T expected
that she would do what wasa right, and thorefore, [ left it to her absolutely.
1 find abe hns not done what I think is right. but I eannot belp it. I am




