
486 Tim Canada Law journal. ocOei 16, 188F

of Cia te bc madle for renewval fees in order t, keap it on foot, andi the omnission
to make one of these payments for three manths would render the patent invaiid.
They assigned the patent, subject to, the paynient of a royalty, ta the Raiitütiy
andrieelrie App/ù*wnes Co~. by dcdc, dated March zst, 1883. The company 1»,
accident nieglecteci to make the payments of the renewal fées, andi thé patent was
fbrfeited ; a subsequent ineffectuai attempt was macle ta obtain a private Act to
rev ive the patent. The companiy having gone into, liquidation, Gilbert aiid
Scott preferreci a claim against the company for £2,00o foi- damages occasioticd
by the company's nieglect to pay the rencwal fées; and for the claimants it was
contended that a covenant must bc implied on the part of the company to keep
,the patent on foot. There being no such covenanit exprcssed in the dced, and
no words therein capable of bcing construed into such a covenant, Kay, J.,
came ta the conclusion that nlone couici bc imiplied, t'nat the assignors belicvïng
the patent to bc a valuable one, andi that the company wouid not neglct to cp
it on foot, liad beeni content to have that to bc gYoverniec hy the interest the
company wvould have iii Jccping thQ patent on fo(-ot, without asking theml to
entec into ally colntract or ccovenant to that cffect. He, therefore, heId the clairir
for dlamages coulcl fot lie maititainiec.

MOs1'AUOi AND OFTL!E-XC'O jEATVr- TTT:p- LIMITATIONS -

TRuTEIs RNTSAND) PRoFrs-AssET.1s

In eî! Hyatt, Boile's v. ljati, 38 Chy. D). 6og, the facts wvere as follovs :A
testator mortgaged freeholds andi dicci in Maiy, 1867, havi ng deviseci ail] bis rcal
andi pcrsonal estate to A andi B upon certain trusts, and having appointeci thern
his executors. "l'le executors, without inaking provision for the mortgage deht,
of which they haci notice, applied the %vhole of the personalty in payment to
simple contract creditors andi beneficiaries, In 1869 A dieci, andi C was appointed
trustee in his place in 187 1. The rents of the real estate were receiveci by A
andi B, andi by B andi C, andi after payrnent of the interest on the mortgage,
the balance %vas applied in accordance with thc trusts of the will, The înortgagcd
property became an insuMfcient security, and the interest having fallen in arrears,
the mortgagee commencecd proceedings against B and C, under which accounits
of the testator's personal estate receiveci by A andi B, or by B alone, wcre
directed, and also the usual accounts of the testator's real estate, including anl
account of rents received by li andi C. In the accôunts brought in by B andi C>
they claimeci credit for ail payments and disbursements madle ta simple contract
creditors and beneficiaries; and further, that as ta such of the payments as were
madle by A and B upwards of six years priar ta the action, any dlaim on a
devastavit was statute barreci, andi that as to the rents and pkofits they were not
liable to account for them at aIl. Chitty, J., however, helci, foiowilig In re
Marid.on, 26 Chy. D). 783, that B couici not set up his own and A's wrongful
payment by way of devastavit as a defence in order ta claim the benefit of the
Statute of Limitations. And that as ta, the rents and profits which had been
received by B,or by B and C jointly, that they were under 3 &-4 Wm- IV. c, oê
assets by accretion, liable under the eircumstances for payment of specialty.' .e


