
BOONE v. MARTIN.

ROSF, J., li a writtuli jLument, sadthat the Lease was li
writing, mnade aceording to thie Short Forms- of LesAct. The
demise was expressed to be li n idrto of tlhei rents reserved
anxd of the lessee's covenants and agre( mnits. A yvearly rent of
$4,705.80 was rerdand t hure was a covnlalit on the part of
the lessee to pay ail taxes chazrgedl upon the ese premises or
tipon the lessor on account; thecreof, inluding local iliiprovemients
as(d other rates. At the timne of the assiginent, for the 1beeit
of creditors there wasý rent in arrear, and certain taxes whlich the
tenant ought to have paid remained unraid, and the plaintiff
had beni obliged (o pay and had pa,îdl theni. It mas admitted
tha.t the, plaintif a" landiord was i ni itl1ed( to a prefeýrentaLd bien
for the re nt. The point for deterination was, whether hie was
entitled to a similar lien for thie taxs whý%Iich lie had paid.

It was arguevd for th(, plaintiff, fiidý, tuat the coveniant toea
taxes was a eovnant to pay rent. ciifcre(aho hy distress, and so
entitling the hmndlord to a preference, for î'aiyin4nt ýwhich hie w-ould
not have hiad to miake but for the tc nant's breach of eontract.

l'he learned Judgc said that he could not deteet any, inconiss-
tcncy btenFast v. Clarke (1915), 33 O.L.R. 624, and Finch
v. Gilray (1889), 16 A.R. 484. In the latter case, whiere there
were covenants to pay rent and to psy taxes, it was heki thiat the
paymf nt of the taxves -%as not a paymt nt of renit; and that was a
decision of the point now raised advierseIy to the plaixîtiff's con-
tention.

Secondly, it was argued that, since the tknant was priniarily
liable for the taxlte landiord, paying the- taxes to protect his
oumJ property, was enititled to stand in the 1,osition of the creditor,
the. niicipality, wind to recoup hÎimself by ditesupon the goods
of the~ tenant upon the, dcinised premaisf *.l'he learued .Jud(ge ,aid that the prfretal tim of the land-
lord, in respect of renit in arrear at the trnie of the assiginexit,
arome out of the existence of distrainable asets: Cassels's Ontario
Awsgnrnents Act, 4th ed., pp. 14,5-1-50; and, if the landlord, upon
payiing the taie, caxnef entitled Io the beneiifit of the muni-
ripality's righit Wo distrain for rer!t, the reasoning which lealds Wo
~the ruling that thrls a priorit-y as rcgards the rent would lead
equàlly Wo a ruling thiat thiere is a priority as regardls the taxesý.

The question was, therefore, hterthe, plaitiff did hecoine
entitjed Wo the bevncfit of the muni cipalityv's right todiri.

The landlord was not li the position of a surety for the tenant;
but it is flot only a surety who, up-on paying the debit, becomes
eptitIed to have an assigiment of the creditor's securities and Wo

sad in the place of the creditor; the saine righit is given by the
Mratile Law Amndment Act, IL.O,. 1914 chb. 183, sec, 3,

to. every person who, being liable with another for any debt or


