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and no doubit it was, the plaintilf was, neverthlwess, ini n'Y

opinion, preciuded by one il not both of 'Lic Rules 311 and

~362, above referred to, f rom takiîîg th(, objection at the

trialand Dot less so beeause lie çid iîot reiy upon objections

of irregularity aloîw,5 but tried out the nîerits of bis afleged

defence. And if the learned trial Judge, and the Divisional

Court, under the eircurntaneces entertaitied the objection

for the puxpose of givîng tlie plaintiff a further opportuîiiity

of setting up in the action a defence already foond against

himi, 1 think that they were at liberty te, imipose and that

thiey properiy imposed the reasonable ternis Nwhieh the de-

fendant lias now twice refused. 1 would dIîi, the -zppeal

withi cost8, or if it he thoughit right again to give tlie plaiin-

tiff a locus pSonitentiie, hie should pay the costs below '111d of

this aippeal.

Nless, GLJO., G,\RRO\Vw, anid MAcLNRi-N, JJ.A., ciurred.

iMERFDITiX, J.A., dissented, for reasolis ,tated iii wrÎting.

.JuN i-. 28'riu, 1907.
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The appeaýl w;as heard 1by Mioss, ('... 0suvie, AR«W

MACLAREN, aldME)( T,1JA

W. Nesbitt, K.C., and 1 J . <m iititon, fordefnd

axits.

C. F. ShpeK.C., axu I, il 1. Airosýe, 11bunltoi, foçr


