
tIEPOrTS AND NOTES OF CASES.

AJthough pereonal service on the mnortgar"r ;:: ttiaite, yet, where a
ntice of sale was served on an agent o" f' c, .aortg&or who euh.equzntly

transmitted it to the mortg.igor, whj it in limne. it was heMd to lie
sufficient. Feuwk v. 15hijtcam, 1 0.1

It is most inadv.iaable to omit a .it,_ power for sale nitbout notice;
because if the mortgofr abould die î -iffat> and no Ietters of adrnir.istra-
t ion should bie applied for the mortgr ce cannot proc-,cd &s there is no one
upori whom notice could lie served.

An execution creditor whoee v.ri is in the sheriff' bands at the time of
giving the notice of sale ham been "ad to lie an "1awigni entitled ta iiotioe,
Re Abboa & Mdcralfe, 200 .R. 299, although the interest of the mortgagor
is such that it could not lie sold uader thý %-rit, Gloter v. Saut irr Loan Co.,
î 0. L.R. 590. But see .A hburion (Lord) v. Norton, [191412 Ch. 2H1.

It ia important, alao, to prckvide that any Mile purporting tO lie mule byx
thc mortgagce shall le valid sa regarda the purchaser ;n aIl ex-ents of im-
propi .etv in the sale, Iea%-ing the fo.mer persanally Hiable for i'n1.rüper con-
duci. if any: a-id that the purchaser sha !ot bie bound to enquire as to
whether notice bas been given. or default made, r otherwige as to the vaLidity
af the sale. In the absence of such a clause Lhe mortgagee seiling may sorne-

nishave difficîulty i n enforcing the sale against an unwilJirgz purchpaser,
S.v I,,.<, v. BC4,1. 2 Bliv, 17; Fard v. JUdry, 3 Jur. N.S. 1116; Foriler V.
Ioggarf. 1.5 Q. 1. 155; Diu<.er v. ;-ingrrsterin, S Ch. D. 609). But auch a clause
%%i liot proteet a 1)uiCbJisf-r who fias 'xpressl notice that the notice of sale
ýtipîî1atc.1 for has not heen given. 1- Unson v. Ilanbury. 2 D.J. & S. id p.
45?2: Sedryn v. G irfil, 3S Ch.D. 273.

WVlere t1.~ mort gagee proceeds under the s'atutory pow~er pgiri by the
Mortgage Act, R.0. eh. 112, ec. 19, and lias nmadc a conveyance to thc
ircluiser, the latter*s titie eanr.ot bie impeached on the grund that no case

hîad airisen for exercising the power of sale, or that the power had been im-
nroperlv or irrr-gilarlv ePrcîs"wd, or that notice had flot beeri given, buit the

vroid:îninified is to have bir -emcedy agairat thse person exercising the
poxCr, ILS.0. ch. 1 î2, sec. 22.

The power usually aiithorizett a sale by private contract or az public
auction, for cash or on credit, in one parcel or in lots. froin tirne tn zime.
under any special conditions of sale as to titie or otherwise, with poxwer
at anv &ale at auction ta buy in and re-seli, uithout being responsible for any
losm or diminution of prire occasioned thereby, and to rescind or va-v an 'v
ronfract of Pale tîmat ma'. havc bcen entcred into, Dudleyt v. Siieikçon, 2 C'h.
A pl. 102.

On any sale under the power, the vendor must bc~ c&reful so to à(,t duit
the interestU of the mortgagor lie fot 1prejudiced by any negligence or mis-
enniduct. The dut 'v of a mortgagee on a sale liy himi resembles thatof a
trustep for sale. .ichrnond v. Eviu, 8 Gr. 508l; LoLch v. Furlong. 12 Or.
306, though be is not a trustee but bas a teneficial intrrest in realizing 80 as
to recover his money, sec Kennedy v. De7'rofford, [18971 A.C. 180, a8 to his
dutiee. A greater latitude may bic allowed ta a mortgagee t.ban to r. lare
trustee not interested in the proceeda, and the Court tr.ight resirain ai xale
hy a trustee Lnder circumaitances in whîcb thcy would not restrain a nortgagec,
(as to came wberein the Court deelined tý interfere: MoUihie v. Rdu'ord.


