
July 182.]LAW JOURNAL. [O.VI. .S-6

POWERS OP PROVINCIAL LEGISLATURES.

should be entrustcd solely to the most erudite
of Judicial officers. If this state of things is
allowed to continue, the greatest confusion
will prevail, and it is the duty of the imperial
Par]iament immediately to provide for the
constitution, maintenance, anfi organization of
a Court possessing the power of deciding in
favour of or against the constitutionality of
Acts of Parliament and of Provincial Legis-
latures.

A constitutional question, fraught with
grave consequences to municipal corporations,
was lately raised in the Province of Quebec,
under the following circumstauces:

The Legisiature of the Province of Quehec,
by 32 Vic. c. 70, s. 17, provided as follows:
II I addition to the powers aiready accorded
to the ('ouncil of the City of Montreal, in and
by its Acts of incorporation, and the several
acts of amendmient thereof, to enforce the
observance of the hy laws of the said Counil,
muade under and hy virtue of the Acts for the
purposes iu the said aets expressed, il shall
be lawfnl for the said Council to impose iu
and by snch by-laws a fine not exceeding,
tweuty dollars and costs of prosecution, to be
forthwith leviabie on the goofis aud chattels of
the defendant, or to enact that iri default of
immediate payment of the said flne and costs,
the defendiant may be imprisoned in the coin-
mon gaol for a period not exceeding two
months, the said imprisonînent to cease upon
payment of the said flue and costs, or to
impose the said fine and costs iu addition to
the said imprisoument"'

Sec. 19 of the saine Act provides lb-il " the
five prceding sections, and section fourteen
and flfteen oi the thirty-tirst Victoria, chapter
thirty-seven, shall not be deemed to apply to
any matter of criinal procedure before the
said Recorder's Court."

Previous to the passing of the 32 Vic. c. 70
(Quebec) the City Council of Montreal had
passed a by-iaw, chap. 17 (Giackmieyer, p.
806), whereof s. 8 wais in the following wordS:
"Every description of gamin, and ail playin

of cards, dice, or other games of chance, with
betting, andi ail cork fighting and dog fighting,
are hereby prohibited andi forbidden in any
h4tel, restaurant, inn or shop, either liconsed
or unlicensed, ln Ibis said city; and any per-
son found guilty of gmiing or playing aI
cards or any other game of chance, with
beîting, in any holel, restaurant, inn or shop,
eithier licensed or unlîcensed, in ibis said City,
shahl be subject le the penalty hereinafter
providefi."

S. 9 of the saine hy-law provided Ihal " any
person w-ho shahl offend agains-t any of the
provisions of this by-law shahl, for each
offence incur a penalty not exceeding twenty
dollars. and be hiable to an imiprisoument net
exceeding Ihirty days, und a like fine and
imprisonînent for every forty-eight hours that
such person shall continue in violation of Ibis
by-law."

So far as, the provisions of the said by-law
against gaming were conoerned, the City
Council derived its authority from 23 Vic.,
c. 72, s. 10, § 1. wvhich provided as follows:
"Il tshaîl bie lawfui for the said Ceuncil at any
meceting or meetings of the said Council coin-
posed of flot less than two-lhîirds of the
members thereof, to mnake by-laws which
shaîl be hinding on ahi persons for" (amongst
others> Ilthe following purposes . . . to
restrai n and proibit al descri ptions of gaming
in the said city, and aIl piaying of cards, dice,
or other games of chance, with or without
hetting, in any hotel restaurant, tavern, inn or
shop, either licensed or nnlicenised, in the
said cîty ;" and hy the l3th section of the
last mienitioned Act, it was provided : "And
by any sucb by Pcw, for any of the purposes
aforesaid the saîd Council mny impose such
fines, not exceeding twenty dollars, or sucli
imiprisoument, not exceeding thirîy days, or
both, as they înay deem necessary for enforc-
inig the saine."

Ou the lSth March, 1870, the City Council
of Montreal, acting as was supposed under
the auîhority of 32 Vict., c. 70, s. 17, re-
enacts all the sections of by-law chap, 17,
with the exception of s. 9, lu lien of xvhicb. it
was provided as follows: "Any person offend-
in- against any of thie provisions of Ibis
hy-law shall ho hable to a fine not exceeding
twvonIy dollars and cost of prosecntioo, and 10
au imprisonment not exceeding two înonths
for each ofibuce." (By-law 36, Glackmeyer,
App. P. 138.)

Under by-laiv 36, a peracon was cnnvîrted of
playing cards with betting in an hotel lu the
city of Montreal, and was condeînned lu pay
$20 fin- and costs, and to be imprisoned in
the common gaoi for two inonthis.

The hy-law andi convcion was referred to
solely as illustrations of the w orking of 32
Vie. c. 30 s. 17, and it is proposed te inquire
whether tbe said section is not ultra vires of
the Legisieture of Quebec.

The arguments made use of lu favour cf the
constitutionality cf the section iu question are
te the folioîving effect:

IUnder the IBritish North America Act, 1867,
s. 92, the Provincial Legisîstures have the ex-
clusive right cf making laws in relation te mal-
ters coming within certain classe-, cf subjecîs
therein enumcrated, amiongst w hich classes
figure "S. Municipal Institutions in the Pro-
vince." Conseqnentiy the Quehec Legisiature
had a right te legisiate lu relation to ail matters
relaîing, or esscntial, to the corporation of
Montreal. Ilaving the power le legislate iu
relation to municipal institutions exci nsiveiy,
it necessarhy foliows that the Provincial Leg-
isiature have the power cf granting 10 such
municipal institutions the riglît of making hy-
laws, and as without the power cf enforcing
ohedience Id their provisions such hy-iaws
-wtould ho but waste paper, it must hc takien
for granted that the power, forrnerly exercised
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