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EQUITY IN COMMON LAW COURTS.

3 Corn. L, R. 606), raisedl their voices in dis- demised premnises every second year, ail the
sent, and in favour of a mofýý liberal construc- manuare made on bis own farm and the demised
tion of the statute. In this Province, Mr. premîses; 'which teri, as.tû the manure, 'Was
,Justice Gwynne may be ranked among the expressed in the covenant: that through error
number of able dissentients wbo have been of the conveyancer who acted as agent for
outnumbered by their judicial brethreu. Yet both parties, and by mutual n-istake, it was
prefessional, opinion is in favour cf the mine- omitted to lîmit the covenant as to the straw;
rity. We cite what is perhaps the îuest and that ene of the alleged breaches was the
remarkabld expression of this opinion fren 'an defendant's removing the straw to bis farm,
able article publisbed'in the Law Zagazine, adjoining: that as to the timber, it was the
vol. vi. N. S. 252, part of which la as follows: agreement, &c., that the defendant should be

"lThe admission cf equitable pleas and replica- ailowed toeuct down standing timaber on the
tiens was the resuit of a laudable desire to'save dcmised premises te born at bis own honse on
expense to both parties ie cases whereiu a suit at the farm adjoining, and that by mistake cf the
law would certalaly be stopped in equity-iu a said cenveyaucer, hie omitted te qualify the
word, te make the principles of ene tribunal co- covenant accordingly, aud the alleged breach
oporative with, aud no, longer antagoubstie to, the was o'-casioned by the defendaut cutting and
other. The words of tIse Act on titis subject are remeving wood frem the demised premises for
large enough te let iii any defence whichi shows bis own house on the farin adjoining. The
niatter for injonction; but the alleged uecessity, majority cf the court held, upon demurrer,
or radier supposed ceiiveuience cf the case, bas that as tise termi was stili1 current and the con-
induced the Judges te limit equitable defeuces te tract cxecetery, cemplete justice could net ho
these cases lu wbich the plea shows that an lu- doue bctween the parties in a court of equity
junetien absolute and uniquahifled would be grant- witheut a reforL ation of the covenant, which,
ed lu equity againat the prosecutien of the suit; as a court of law, they had ne power to enforce.
bot wherever semethiug more would have te be GynJdisnig ed htcmlt
doue in equity tîsan stayhug the action-as for yuJdsetnhl htcmlt
Inst ance a reforming cf tihe centract, or taking au jusltice ceuld be doue betweeu the parties te

account-the courts cf law havo refused te allow that action without auy reformation of the
an equitable plea. because they say tbat they bave covenaut.
no înaclîluery fer workîîîg complete justice. If Admitting that the weight of authority is
there be ne machiuery, however, it could be sup_ with the majority cf the court, as they state
plled readily aud naturally by a proer deveiep_ the casse, yet in eue point cf view they seek
meut (f the Mast"rs office. At presenit, byrepu- te be more equitable than the Court of Chan-
diatiug the powers which were given te thein, cery itself. The effeet cf a refermatien of the
that tbey nsay do comrplote justice lu aay cause, covenaut would be te limit it, te curtail the
tise courts have either stultified the meauiîîg cf plaiutiff's legal rights in sncb a way that it la
those who desigued the provision for equitable net supposable hoe would a'dç as a condition of
j uris diction, or have evaded a duty." relier, upon bill filed te restrain his action, that

~Skier v. 5Skier was an action fer breaches of the covenant should ho reformed. The cove-
covernat in a faîming lease. The coenant, as nant as it stands covers every stipulation
drawn, prcvided that the defeudant shenld, iutended te be muade betweeu lessor and lessee,
duriiig the terni cf live years, use in a proper and seînethiug more:- the suit is in respect of
inanuer upon the demised premises ail the that scemetbiug more, which it is admitted is
straw whicb sbould be raised thereon, and an nnjost dlaim. The covenant as it stands
that hie shenld net eut auy standing tituber, pretects the lesser agaiust every possible
except fer rails, buildings or fireweed; sud breacli by the lessee both lu respect te what
that hie should not allew any tîmber te be was agreed.betweeu them, and as te other
removed frein the demised preusises. The matters net se agreed. It would net benefit
,defendaut's pleas, on equitable grounds, were the plaintiff te have tbe covenant refermed as te
in substance that before tho execution cf the these other matters; it weuld net iu any way
lease, the agreemueut cf heth parties was that enable hlm more effectually te assert bis proper
the defeudaut shculd bc iloed te remeve rights in auy subsequent suit.
straw frena the demised preîfises te bis ewu Under tbese circuînstau'es, it is manifest
lot adjiis, pro'dde1 lie should use on the that a court cf equity would restrain the suit
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