
108 THE LEGÂL NBWS.

of the injury, or in his omission of duties,
which if performed, would have prevented it.
If his fault, whether of omission or com-
mission, has been the proximate cause of the
injury, he is withoutremedy against one also
in the wrong. It would seem that the con-
verse of this doctrine should be accepted as
sound, that when one has been injured by
the wrongful act of another, to which ho has
in no respect contributed, ho should be en-
titled to compensation in damages from the
wrong-doer. And such is the generally re-
ceived doctrine, unless a contributory cause
of the injury has been the negligence or fault
of some person toward whom he sustains the
relation of superior or master, in which case
the negligence is imputed to him, though ho
may not have personally participated in or
had knowledge of it; and he must bear the
consequences. The doctrine may also be sub-
ject to other exceptions growing out of the
relation of parent and child or guardian and
ward, and the like. Such a relation involves
considerations which have no bearing upon
the question before us.

To determine therefore the correctness of
the instruction of the court below-to the
effect that if the plaintiff did not exorcise
control over the conduct of the driver at the
time of the accident he is not responsible for
the driver's negligence, nor precluded there-
by from recovering in the action-we have
only to consider whether the relation of
master and servant existed between them.
Plainly that relation did not exist. The
driver was the servant of his employer, the
livery-stable keeper, who hired out him, with
horse and carriage, and was responsible for
his acts. Upon this point we have a decision
of the court of exchequer in Quarman v. Bur-
nett, 6 Mees. & W. 499. In that case it
appeared that the owners of a chariot were
in the habit of hiring, for a day or a drive,
horses and a coachman from a job-mistress,
for which she charged and received a certain
sum. She paid the driver by the week, and
the owners ofthe chariot gave him a gratuity
for each day's service. On one occasion he
left the horses unattended, and they ran off,
and against the chaise of the plaintiff, serlous-
ly injuring him and the chaise, and he
brought an action against the owners of the
chariot, and obtained a verdict; but it was
set aside on the ground that the coachman
was the servant of the job-mistress, who was
responsible for his neglgence. In giving the
opinion of the court, Baron Parke said: " It
is undoubtedly truethat there may be special
circumstances which may render the hirer
of job horses and servants responsible for the
negigence of the servant, though not liable
by virtue of the general relation of -master
and servant. He may become so by his own
conduct; as by taking the actual manage-
ment of the horses, or ordering the servant

to drive in a particular manner, which occa-
sions the damage complained of, or to absent
himself at any particular moment, and the
like." As none of these circumstances exist-
ed, it was held that the defendants were not
liable, because the relation of master and
servant between them and the driver did
not exist. This doctrine was approved and
applied by the Queen's Bench Division, in
the recent case of Jones v. Corporation of
Liverpool, 14 Q. B. Div. 890. The corporation
owned a water-cart, and contracted with a
Mrs. Dean for a horse and driver, that it
might be used in watering the streets. The
horse belonged to her, and the driver she
employed was not under the control of the
corporation otherwise than its inspector di-
rected him what streets or portions of streets
to water. Such directions he was required
to obey under the contract with Mrs. Dean
for his employment. The carriage of the
plaintiff was injured by tlie negligent driving
of the cart, and in an action against the cor-
poration for the injury, ho recovered a ver-
dict, which was set aside upon the ground
that the driver was the servant of Mrs. Dean,
who had hired both him and the horse to the
corporation. In this country there are many
decisions of courts of the highest character te
the sarne effect, to some of which we shall
presently refer.

The doctrine resting upon the principle
that no one is to be denied a remedy for
injuries sustained, without fault by him, or
by a party under his control and direction,
is qualified by cases in the English courts,
wherein it is held that a party who trusts
himself to a public conveyance is in some
way identified with those who have it in
charge, and that he can only recover against
a wrong-doer when they who are in charge
can recover; in other words, that their con-
tributory negligence is imputable to him, so
as to preclude his recovery for an injury
when they, by reason of such negligence,
could not recover. The leading case to this
effect is Thorogood v. Bryan, decided by the
Court of Common Pleas in 1849. 8 C. B. 115.
It there appeared that the husband of the
plaintiff, whose administratrix she was, was
a passenger in an omnibus. The defendant,
Mrs. Bryan, was the proprietress of another
omnibus, running on the same line of road.
Both vehicles had started together, and fre-
quently passed each other, as either stopped
to take up or set down a passenger. The
deceased wishing to alight did not wait for
the omnibus to draw up to the curb, but got
out while it was in motion, and far enough
from the path to allow another carriage to
pass on the near side. The defendant's omni-

us coming up at the moment, he was run
over, and in a few days afterward died from
the injuries sustained. The court among

1 other things instructed the jury that if they

108 TRE LEGAL NEWS.


