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Court of Assize.

[Before Chief Justice Needham.]

At the opening of the Court His Lordship
called attention to the fact that Registrar
General Alston, who bad been deputized to
act :as Crown Prosecutor, could pot legally
act as such for reasons which will be found
detailed elsewhere. Mr Alston having with-
drawn, Mr Wood, at the earnest request of
the Chief Justice, consented to act for the
Crown.

MURDER.

Regina vs. Silhook—Mr Ring, instructed
by Mr Courtney, appeared for the defence.
In'this case the prisoner (an Indian) was in-
dieted for the murder of another Indian,
at ‘Esquimalf, on the 2lst ult. Two wit~
nesses were eworn for the prosecation, when
it-gppeared that the medical men who bhad
attended the deceased had not been sub-
pcenaed to attend. The jury were ordered to
be locked up and the Court was adjourned
until 3 o’clock. Upon the re-opening of the
Court, His 'Lordship said it' was a matter
of extreme regret that the jury had been subs
jedted to so much annoyauce ‘and ‘incons
véniepce in this case. The Court ‘'was not |
to'blame 'for the' delay—the blame mist rest’
upon the proper shoulders. Two witnesses—
Dr Béllamy and Dr Comrie, R. N.—who atv
tended the deceased, sewed up the wound in
his throat and left instractione with regard to
bis treatment. On the next day, at 3, they
found the wounded man dead. There was
no statement as to the manner in which the
wounded man was treated between 1% o’clock
on the 21st and 3 o’clock on the 22n0d Oct.
The medical testimony was necessary. In
its absence it was left to conjecture whether
the man died from the effects of the wound
or the manner in which he was treated after
the departure of the physicians. The Court
had adjoarned until 3 o’clock, process had
been issued, and officers had been sent out to
search for the witnesses, and the report had
come back that one was at San Juan Island
and that the other had gone to Leech River,
consequently they could not be served with
processes. They were not amenable 1o the
law for not being present. Under such cir-
cumstances the position of the Judge was
one of ‘great difficulty. The Court was
anxious that the accused person should not
escape if guilty; and if innocent, that he
should not go out of the dock without the
evidence that established that innocence.
At present there was no evidence to prove
. the one state of things or the other. There
were so many unnecessary difficulties, so
much injustice to the prisoner, and so great
an iojury to the jury—for if the case were
adjourned until the return of the gentlemen,
thie jurors must be locked up and furnished
with every convenience at the Colonial ex=
pense, and the Court did not know where the
fands were to come from for the ene or the
gonvenience for the other. There was only
one course to pursue. The Court, however
much it might regret the necessity, must in-
stract the jury that it was not justified in
tinding the prisoner guilty. There was not
the slightest evidence to show how the man
died. A'man’s throat might be cut and he
might “récover, or he might die from the
effect ‘of the treatment he réceived. After a
ort consultation, the foreman of the jury
'J. G. Norris) stated that the jury were
unanimously of opinicn that the prisoner was
not guilty. Mt Norris, on behalf of the jury,
added that he was requested to stale that
His Lord-hip had the'fallest sympathy of the
jury, who desired to express their condemna-
tion of the manner in which the public
business was conducted. :
The Court here adjourned until 10 o’clock
on Wednesday morning:

Wednesday, Nov. 6th, 1867,

The Chief Justice took his seat at 1035
o’clock.

The Grand Jury were discharged with the
thanks of the Court for the able and impar-
tial manoer in which they .had discharged
their duty.

ASéAULT WITH INTENT AND AFFRAY.

Charles . 0. Tomlinson and  George T.
Smith, - were arraigned  on indictments
charging the first with assault with intent
upon the person of Jacob Marks and afiray,
and the latter with conspiring thereto.

Mr Wood appeared to’ prosecute, and Mr
Riogand Mr. Robertson, instructed by Mr
Courtney, appeared for the defence.

Twenty peremptory challenges were allow-
ed the defence and six British jurors haviog
veen  obtained, Mr Ring esked that the

risoners, Leing Americavs, the six addition-
al jurors required to complete the legal
pumber be drawn from an American papel.

""The Chief Justice—Upon what grounds,
Mz Riog . - i

Upoo  the ground, My  Lord; that the
prisoners are foreigners. 1 waota jory de
meditate linguce; your  Lordship issued an
crder in chambers for a mixed paved.

The Ohief Justice—I want your applica-
tion now in open court. The prisoners speak
the lapguage of the country, do they not.

‘Mr Ring—They do, my Lord.

The C ief Justice—Then how can I grant
you a jury de meditate lingue; Where 18 the
statnte—I want 1o see the law.

“His Lordsbip baving consulted the statute
directed thas the calling of the pavel be con-
tipued. .

Mr Riog rose 1o say 1hat he hoped his
application wonld be entertained. He did
not think a strict copstruction should be
placed on the law. The evident ioteat of
the law was to allow @& foreigner to be
tried by a mixed juryof bis own country-
men, ‘withou reference 10 the language,
besides, although the English langnage was
the lanzuage of both countries, yet the Eng-~
lish" langaage might not fully  express the
Ainerican wind.

“Mr Wood, on the part of the Crown, ob-
jected to a mixed jary on the ground ‘of ille-

Hity.

8u’l‘hye Ohief Justice said that the statate

that-applied fo this cage did pot mean jurors
who spoke the same langoage 88 the prisoner.

It was only necessary that they should be

de meditate lingue was when the prisoners
were ealled on to plead. Bat the court, even
at this stage would, notwithstanding the
informality, allow six aliens—not chosen

| from any particular country—to enter the

box as jurors

It appearing, however, that a British juror
had entered the box without baving
been challenged, he was sworn, and the
number of alien jurors reduced to five.

The following jurors were then sworn to
try the case. /
BRITISH,
Eli Harrison,
J. Force,

J. Huxtable,
W. Giffio,

D. Spencer,

P. McTeirnan.

Mr A.: H. Guild was chosen foreman.

- Mr Wood then proceeded to open the case
for the Crown in a brief but eloquent ad-
dress, in which he rapidly sketched the evi-
dence that the prosecution would bring for=
ward ip support of the indictments, and call~
ed the following evidence:

Jacob Marks, sworn—Am of no occupation
at present ; returned from Cariboo about the
Lst of October last ; on the 8th of October,
about 334 o’clock p. m, I saw Tomlinson
standing at Cawmpbell’s cigar stand, corner of
Yates and 'Government streets ; he said he
waoted to speak with me; I said yes, I’ll be
along in & minote; I walked on down Gov-
ernment’ street, Tomlinson joined me about
the QoroNnisT office ; [ told him there was no
use of us going to Marshall’s place as I had
only a few words to say ; I suppose yon have
come over from the Sound for the purpose of
making me deny the assertion you made to

FOREIGN.
A, H. Gaild,
Gustav Sutro,
W. G. Bowman,
W. Zeluer,
J. H. Gaston.

.me; be said he certainly would ; I then told

him if he denied what I had said he lied; I
then beard the report of a pistol; I next saw
the pistol in his hand after the report; the
pistol was a Sharp’s 4-shooter; 1 saw this
pistol (produced) in the Poliee Court; Tom«
linson struck me on the head with the pistol;
I then clenched with him and the fight conx
tinued till Sergt. Bowden came up snd ar-
rested us ; I was trying to get the mastery all
the time supposing Tomlinson had the pistol;
Tomlinson dropped the cane (produced)
alter the pistol was fired; he afterward; pick~
ed it up and tried 1o use it on me; 1 wrenched
it from him and then [ used it agaiost him j |
struck him with it ; know the prisoner Smith;
I had a conversation with Smith about Tom-
tidson after I came from Cariboo; it was in
the streets of Victoria I had a conversation
with Smith absut a week after I came from
Cariboo; no one was present but Smith and
myself; Smith said he had been "slandered
by either Tomlinson or I and that there was
a lie out somewhere between us and tbat he
would send for Tomlinson, or had sent for
Tomlinson; I told bim I was not the party
who uttered the lie: this was all that passed
at this interview; Smith saw me subsequent-
ly about the Post Office, I thiok the same
day or the day after; he shcwed me a tele-
gram from Tomlinson saying ‘that he would
be down on Monday’s boat’ or words to that
effect; nothing else passed at that time, this
was 3 or 4 days before the shooting took
place; the shootiog happened on Tuesday and
the meeting took place on the Friday or
Saturday previously; Smith spoke 1o me on
Tuesday the 8th, previons to the occurrence;
he said Tomlinson was here now and he
would like me to bave a talk with him about
this affair; I said. very .well, Tomlinson is in
the bar~room, I’ll speak to him now; he said
as there is a lady interested in this don’t
make a street scene or a bar-room sceoe of it;
appoint a place and meet him; [ told Smith
I knew of no place to go to; Smith asked,
do you know where Marshall’s place is? I
told him I dfd ; what time will you go there
and meet Tomlinson so as to talk the matter
over; I said I should go up there about 4
o’clock, but I should be busy till theo; dur-
ing the conversation I said .to Smith that
Tom!inson had cudgels and Idid oot koow
that he had not batt=ries bung to him; I
mean by batteries pistols or revolvers ; Smith
replied, no, there should be nothiug of that
kind ; I am a reasonable man and all I waut
is that you have a talk, as I feel bad about
this matter; I saw Tomlinson and Smith
drinking, walkiog and talkiog together pre~
vious to this; I aiso saw them at Buler’s and
Reed s shops together.

Cross-examined by Mr Ring—I observe
the word * fized’ in one of the telegrams;
that word has no definite meaning among
geatlemen who play; [ suppose it would
mean to have plenty of money; when a mis-
chief is premeditated the word ¢ heeled’ is
used—that is on the Americap side; it meauvs
‘armed’ : Smith said that Tomlinson bad de~
pied to bim the truth of the s:atement that I
bad made; Smith also said that Tomlinson
stated to him tbat opn seeing me the whole
difficulty would be cleared up and there
would be no misunderstanding ; I was will-
ing to give Tomlipson an explanation and
said I would see bim; Smith asked me
there? aod I told him I bad no parueular
place to go to; I eaid I would go up to Mar-
sbail’s and have a talk with Tomlinson;
Smith did not say that bis object in wishing
a private meeting was on account of a lady’s
pame being in the matter ; I don’t koow
whether it is the practice on the other side
for gamblers to go armed. 7

The Chiet Justice remarked that in his
wh: le travel to and from Cariboo he saw
only one person armed and ope pistol, and
that was in the hands of the person in charge
of the gold.

Witness continued—I never had any neces-

sity for pistols ; 1 don’t remember carrying a
pistol ; I should put a revolver .in a bels I
bave ; and a Derrioger in my pocket ; I haye
k:own Tomlioson for two or three years;
bave been on fair terms with him ; I Lave
lived, with, Tomlinson ; he was a humabpe
man, go far as L ever knew him; I pever
koew of his being involved in an affair of this
kind before.
. Resexamined by Mr Wood—When Tom;
linsop and I went up Government street I
was o1 the side nearest the road ; Tomlinson
was in front.and faced me when he fired the
shot at tbe corner ; I have never known
anything agaiost Smith.

Aaron Henry Aarons, sworn—Am a
partner io the Arcade Saloon, Government
st'eet, recollect an occurrence on Tuesday,
8ith October, on _Government street ; I was
passing Campbell’s cigar store, corner Gov-
ernmei.t and Yates street; I saw Marks
speak to Tomlinson and say, ‘ I want to speak
to you,’ or ‘I want to see you,’ I ean't say
which ; I then saw them walk away together

aliens. ‘Lhe proper time to apply fora jury towards the corner of Fort and Government ;

I made a call on business which detained me
two or three minutés ; 'when I got to corner
of Governmant and Fort streets, I saw Marks
and Tomlinson fighting; I did pot notice
them tiil then’; what Marks bas stated aboul
the assault is substantially correct; I saw
Tomlinson speaking with acother party ;
can’; recollect whether it was Smith. .

To Mr Robertson—I did not see the fight
commence ; I saw them struggling.

John O'Dwyer, sworn snd examined by
Mr Wood—Keep a commission store ; saw
the scrimmage between Marks and Tomlin-
son ; the scuffle happened as 1 have heard it
described.

Wm. Bowden, sworn—Am Sergeant of
Police at Victoria; I was in Goveroment
street when the shooting affair took place ;
when I arrested Tomlinson and Marks, the
latter asked me to look after the pistol, means
ing Tomlinson’s pistol; I looked over the
fence into a vacantslot and saw the pistol
lying there ; Mr Allsop handed me the pistol;
he got over the fence and picked it up; ‘the
pistol was then cocked ; three barrels were
loaded and one discharged ; I could not say
whether it ‘had been recently discharged ;
the copper cap. was on the pistol, but the
powder and ball had gone; the cap was ex-
ploded ;; when the hammer of ‘the pistol
strikes the cap the ball and powder are dis-
charged at once; I took Tomlivson and
Marks iato custody ; it must have been halfs
an hour after I got the pisto! till I examined
it ; these are the charges (produced) 'I took
out of the pistol; the pistol 'woald kill a man
at 25 yarde’ I took“Marke and Tomlinson
ioto custody; this is Tomlinson’s ‘coat, and
was on him when I arrested him; at the time
1 arrested him the right hand pocket was on
fire'in the inside, where the hole is burnt
out; 1 bad seen him in company with'a man
pamed Waters before that time; 1 found a
hole in the coat, the sprt of hole a ball would
make when rassiog through.

John Williams exawined—Keep MrHarris’
butcher shop on Government street; saw
part of the affair which happened on Govt.
street; saw something fly out of one of their
hands; it was abont 4 inches square and fell in
the vacont lot ncar where the ocedarrence hap-
pened, and about three yards distant,

A Buler, sworn and examined—Keep a
general dealer’s store on Goyernment street.
Know Smith, the prisoner, for five or six
months off and on. Recollect seeing Smith
in my store about the 4th or 5th of October.
There was some one with him, but doon’t re-
eollect who. I was asked if I had aoy Derin-
gers for sale. They are small pockel pistols.
He said he was going on the other side and
would like one or a pair, I had not any and
did not serve him.

Cross-examined—Said pothing about In-
dians on the other side —wag going 10 travel
through Wasbington Territory.

F H Lamb, sworn—Am saperintendent of
the tclegraph from Victoria to New Wests
mioster and thence northwards, It is called
the Western Union Telegraph Company. I
was acting operator at the telegraph office in
Victoria ubout the 3d October. I know
these three documents; were produced from
the files of the uffice, B and C, are in the
handwriting of Smith, and were written by
him in my presence, and were given ine as
messages to be transmitted and were sent
accordingly.  1did not see the first of these,
letter A, sigoed.at alli. D, E, and F are

. messages received at Seattle from Victoria,

Saw them in the’ police court for the first
time ; they would paturally come. from
Seatile, and would be delivered to the person
for whom they were intended, G and H are
impressions of messages received from Seat=
tle. I bave seen Smith in the office.

T Allsop, sworn—Saw the affaic on Gov~
ercment street ; saw notbing fall down;
afterwards picked up a pistol and gave it to
Sergt Bowden ; did not examine it;itisa
pistol similar to the one produced in court;
saw a scramble.

Jailor McBride, sworn—On Tuesday, 8th
October, searched Tomlinson when brought
in; found money on him and telegraph de-,
spatches, which I recognise; they are
marked D, E, and F,

J H Carmichael, sworn and examined—
Am messenger and assistant operator of the
telegraph office in-this city ; the handwriting
of A message is Smith’s; koow him, by
seeing him at the office before ; it was wrilten
by bim in my presence ; I know messages G
and H were received from Seattle and deliv~
ered to Smith; those produced are copies ;
A is in Smith’s handwriting and was gent to
C. C. Tomlinson,. of Seattle ; it reads, * Bring
Bates and Poker Jack by my request. Come
fixed, Don’t fail It is dated October 5th.
B is from Smith to Tomlinson, Seattle:
* Come down on Thursday’s steamer. Marks
is here. Anpswer.’ It is dated October 3d.
C is from Smith to Tomlinson : * Bring Jack
Quail with you; don’t fail.” D is from
Smith to Tomlinson aod is a copy of iC; E
from Smith to Tomlioson, and is a copy of
B; F, from Smith to Tomlinsoo, is a copy
of C; G is from Tomlinson to Swith, Oct. 5,
and reads, ¢ All right; we’ll see parties and
be there without fail’ H, from Tomlinson to
Smith, Oct. 3d; it reads, ¢ We'll be down
oo Monday.'

A Peesle, sworno—Am a chemist and drage
gist; recollect being at the CoLoxnist Office
on the evening of the affair on Governmeont
street : there were present ‘Mr Long, Mr
Bishop came in and another man, and after-
wards Sinith ; Smith volunteered a state-
ment goncerniog the affait which bappened ;
it arose about a lady,and it was a.'very ex-
traordinary quarrel, 80 intense that it could
pot be accounted for, and which counld oniy
be settled by bloud being spilled, or worQs to
that effect,; he then went ub to say he sepnt
for Mr Tomlinson and bad arranged a place
of meeting between Tomlinson and Matks,
but Marke seemed rather afraid of a private
meeting, and that while Marks was standing
in tha street Tomlinson came up and asked
b'm if he was ready to go to the plice of
meeting which be bad arranged between
them ; Marks smid he would, as soon as he
finished talkiog to a person with whom be
was engaged in conversation on the street;
after the conversation Smith said Marks
then walked on with Tomlinson, and then
the row commenced.

Cross-examined—It was about 7 or half~
past, in the evening, after Jinner ; was not
tired ; was sitting oear the fire; Mr Long

was present, and was pear to Smi'h wheo
the.statement was made ; we were sitting in
the form of a triangle, Smith and Loog'were
together; I was not farther from Loog than
trom Smith ; I was sitting'near the fire ; the

diagram expresses the rooms, the fire I am
not certain about; the position of Smith was

ne.rest to the' door ; the conversation lasted
abont 4 r 5 mioutes ; I made po remark;
gaid nothing to Smith; beard Lonog make
some observations ; one was interesting and
the other was not ; Smith said words to'the
effect that the matter could only be settied
with blood ; it occurred to me that it was
after the occurrence in the street ; it alladed
to/the quarrel and after the arrest ; he might
bave said this was an extraordinary quarrel
which might be settled by blood, but he did
not; I recollect he said only by blood; I
don’t recollect the exact words, I say that
Smith said that it was an ex‘raordinary quars
rel which could only be wiped out by blood ;
heard all this and ‘made no remark in the
room ; I was subpeoaed to give evidence in
the Police-court, by Mr Pemberton ; was
gerved by little Robinson.

T H Long, sworn—Am one of the proe
prietors of the CoLoNIsT ; recollect being in
my office on the evening of the day the affray
occurred between Marks and Tomlioson ;
Mr Peele was there whes Smith came. in;
my attention was not directed particularly to
anything that Smith said ; be (Smith) made
the statement, addressing me, and said he
wished 1o explain concerning the affair that
occurred in Government street, and requested
me not to' make any outside remarks or
comments on the affair; ‘as there was a lady
in the case ; [ said that it was not customary
and | did not thiok there wonld be any de-
parture from the rule in this case; be spoke
3 or 4 minates ; a good deal of his statement
was repeated ; do not recollect more than
the general subject’ of eonversation ; don't
recollect his giving an account of ‘the affair.

- Cross-examined—Heard all he said ; would
have heard the expression stated by Peele
if made; do pot recollect it; I think
I would recollect it if I'had heard.it; Peele
was pear the fire, at the left band as yuu
enter (in the corner) ; Smith pear the door
and fr:nting me ; the room is about 15 or 16
feet gquare. ;

The case for the prosecution here closed,

and the Court adjourned for 15 minutes.

AFTERNOON SESSION.

The Court reassembled at 3 o’clock. The
defence called no witnesses.

Mr Ring commenced his address on behalf
of the prisoners. He said be regretted that
the two men had not been tried separately.
He was' afraid that there would be two
speeches inflicted upon the jury. The learned
counsel claimed that if during the interview
at the CorLonist office the prisoner Smi:h had
said ‘ nothing buv blood would wipe out the
affair,” it must have been heard by the per—
gon to whom the remark was addressed as
well as by a person sitting by. The expres-
gion pever was used by his client. As re-
gatrded the word * fixed,” in the telegram, it
meant money—not powder and ball. Tom-~
limson was to bring money over for the pur-
pose of * play.”’ Was it a crime for a man
to purchase a pistol? Did the evidence of
Buler prove anything against Smith ? * Why,’
said the learned counsel, ¢ I've got a revolver
myself—at my chambers’ Marks sought the
interview with Tomlioson first. Marks ealls
Tomlinson ‘a liar’ Tomlinson’s hand is in

mendation should receive every attent;
Smith was then called forward anyd tﬁgtzlg:i
be bad had a very narrow escape. He had
arranged a meeting between Tomlinson and
Marks, which be must haye been aware
would end in a hostile  manner. The Court,
in digcharging bim trusted that during hi;
residence here he would bear in mind this
lesson. Smith was' then discharged pod
Tomlinson committed to prison for sent’enee

The jurors were discharged for th.o
term, and the Court adjourned until 11
o’clock on Thursday morning.

v

Thureday, Nov 7.
Municipal Council,

Tuespay, Nov. 5, 1867.
The Council met at 7:30 p.m. The Mayor
and Councillors Gowen, Trahey, Gibbs and
Hebbard were present.

A communication wag read from Mr R.
Bishop, relative to the claim of Titus vs. The
Corporation, which was received and filed.

Councillor Gowen reported as to the pay~
ment of M. Wells, and on motion the vote of
previous meeting was confirmed.

Mr Gowen called attention to a pool of
stagoant water on Coartney street, and, on
motion, the Street Committee was empowered
to effect the drainage of the same.

Oo motion of Councillor’ Trabey, T. J.
Baker was appointed auditor of the Corporas-
tion accounts for the year aboat .to close.
Returniog officers of the forthecoming Manis
cipal “election for Mayor ‘and Qouneillors
were appointed, to be paid by the respective
candidates.

Councillor Hebbard moved that the comm
munications of Mr Bishop and Mr Green,
relativa to the Titus claim, be considered;
carried, and the clerk was instructed to refer
Mr Bishop to the Corporation Counecil, in the
case of Titus, for an answer,

Councillor Gibbs moved that the eclerk
inform Mr Green that the consideration of
Mr Titus’ claim was in the bands of a Comw~
mittee since last meeting, and the Committee
was appointed to confer with Mr Titus in
respect of the same.

Council adjourned till to~day, Thursday.

Fire Last Nigar—About 15 minates past
11 last night, flames were discovered issuing
from the frame bailding on Store street, near
Cormorant, occupied by A. Solomon as an
Indian trader’s store: The building was
wrapped in flames in an incredibly sbort
space of time, and notwithstanding tbe exers
tions of the firemen, a number of sailors and
marines aod citizens generally, was entirely
consumed with the stock, which consisted of
clothing, blankets, furs, &ec., upon which
there was ad insarance of $1000, The Or=
leans hotel was in great danger for a time
owing to a high wind which prevailed. The
new Chief aad Assistant Eogineers were
early on the spot and successfully directed
the operations of the firemen: ‘The_ Tiger

bis pocket, and the mervous tw which he
gave upon being te

exploded the pistol

no proof of ‘a:bulle

Tomlinson wanted

not fire off the o

pistol went off by

was to suppose thal

vited bere, to an E

mao down in the br

clusion, he would

the jury to acquiti® : By
that he would be acquitted, and then allow
Smith to go iato the box and make a state~
ment in behalf of Tomlingon.

Mr Ring having sat down,

The learned Judge proceeded to charge
the jury, saying he bad no doubt that whetber
the accused were brother Americans or brother
Englishmen, an honest verdict would be re-
turoed by them. There would be no diffi-
culty in separating the facts as against ooe
priconer or the other—a portion of the evi-
dence bore against Tomlinson and another
portion agaiost Smith. Was the general out-
line of Marks’ tale true (there had been no
cross-examination attempte )? and, if true,
what was the motive; There had been a
gtory told about Smith and a woman, and
Smith wished to get it cleared up. There
was abundant evidence of a motive, It had
been suggested that ¢ come fixzd” meant to
bring money to gamble ; but if people are
bent on. having quarrels adjusted, would it
not mean come prepared for eventualities—
come prepared for whatever may arise ?. Tom~
lirgon came with a pistol, or got one here.
Buler’s evidence showed that Smith aod an-
other man came there to buy a pistol. Did
Tomlinson have the pistol about him at the
time? and, if so, did he use it? Did it go
off by an accident? There was the coat on
fire, and there 1s the hole in the coat. The
pistol goes off in~ his pocket, and when a
struggle comes and it is likely to be turned
against him, it is thrown away. It had been
suggested that he threw the pistol away to
prevent doing Marks an injury. If that were
#0, why did be have it with him at all?
then the jury had it in evidence that Smith
“ telt bad ” at a “lie that was out some-
where.” Peele testified to a communication
in the Coronist office ; Long docs not re-
member the material ‘part of that conversa-
tion; Peele does. He is a respectable man
and he swears that he distinotly heard Smith
say that ‘- nothing but blood would wipe this
quarrel out.” The witness was not' even
cruss-examined—his evidence was not gues-
tioned. 1t you are of opinion “ come fixed
meaut to come prepared for Marks, aod if

cribéd by Peele’; and if there was an evident
intent to do bodily barm” or’ to kill Marks,
the prisoner -‘Tomlinson was guilty, and
Swith ' was ‘guilty of inducing the assault.
The'jury were asked to turn the matter well
over 10 their ‘minds and consider upon their
verdiet.

The jury retired at 414 o'olock, and at ten
minutes past 5 o'clock annouoced that they
had 'found a vérdict of ¢ not guilty ” ia the
cage of Smith, but could not' agree with re-
gard to Tomlinson, They were directed to
again retire, whieh they did, refurniog after
an absence of ten minutes with a verdiet of
“not guilty ” oo the first count; on the
gesond count (shooting with intent to maim)
wguilty, with strong 'provocation, ‘and re~
commendation to- mercy.”

|, His Lotdship said that he concurred fully
in both verdicts, cumplimented the jury on
their finding, and promised that the recom-=

you believe ‘that Smith used 'the words &=~

engine threw the first water. g ptor

in the direction of the noise and discovered
that a pane of glass in one of the side lights
of the front door bad been shivered, aod that
the bolt of the docr had been drawn back by
some person standing outside, who bad
evidently thrast his arm through the aperture
caused by the broken pane. The movement
of the family apparently alarmed the burg~
lars, and they fled before measures counld be
taken to eff-ct their capture. The gates leadw
ing to the house were found standing open
and fastened back, so as to render easy the
exit of the burglar.

Mecuantcs’ INstituTe-—This evening will
be an unusually attractive one, being the
commencement of meeting for the season of
the elocution and debating class, on which
occasion the presence of the ladies is par-
ticularly requested. In addition to ad-
dresses, recitations and readiongs there will be
a musical entertainment, consisting of glees,
quartettes, trios, &c. The following is the
programme :—Opening Address ; Quartette,
¢ When evening’s twilight’ ; Readings from
Dickens® writings, by Mr Olark ; Trio, Life’s
a bumper ;' London mother in search of lost
child, by W, K. Bull ; Song ; Reading—The
Bozes—Mr Lumley Fraoklin; Quartette,
¢ Softly blows the wind; Recitation—Queen
Mab—Mr Fox ; National Acthem. Curtain
rises at 8 o’clock ; admission, 25 cents ; sube
scribers and ladies free.

AnoraER FAILURE OF JusTiceE.—Yester=
day, Mr Wood, acting for the Crown in the
Assize Court, stated to the Coief Justice that
a prisoner from Nanaimo, committéd for mar=
der, was still in gaol, and that no depositions
having been sent down, no indictment was
laid. before the . Grand Jury. = The Chief
Justice inquired particularly. as to the duty of
the Attorney Geaeral, and complained that
crime was saffered to pass through a Court of
Justice in this Colony unpuaished and unre~
buked. His Lordship added, that he feared
the only course left for him to pursue was to
tarn the criminal loose-upon the country.

EstreaTED.—The bonds of Frank Manciot,
a witness in the case of Regina vs. Tomlinson
and Smith, have been estreated, he having
failed to appear at the Court of Assizs yes=
terday to give evidence.

Porice. Covrr—James Mclntosh, for sops
plying intoxicating liquor to a Siwash, was
yesterday fined $50 ; and several *draoks’
paid the usual fine,
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