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ITer Majesty's Government are not here concornod to dispute tlio general jiropo»

sition that a party offering to another the draft of a Treaty is hound hy the interpreta-

tion which it (tlie party otfering) knew at tlie time tho other party gave to the draft.

Dut they do dispute, and submit they have disproved, Mr. Ijaneroft's particular propo-

fiition. Lord Aberdeen (lie says) cannot have doubted how the Treaty was nnderstood by

Mr. MacLane, by Mr. Ihiehanan, and by the Senate of the United States Her Majesty's

Government have jiroved tliat Lord Aberdeen did not know until after the exchange of

ratilieations (if personally he ever knew) of iSIr. MaeLanc's letter to Mr. Buchanan, of

Mr. Buchanan's letter to Mr. MacLane,* or of Mr. Bentou'a speech (the views expressed

ill which Mr. Bancroft seems to ascribe to the Senate, as a, body).

.SI. The doctrine contained in the passage cited by Mr. Bancroft from Dr. Palcy's

treatise on Moral and I'ulitical Phiiosophy appears to Her Majesty's Government

generally true,t but liero irrelevant. That doctrine applies to a promise in the ordinary

sense, a unilateral promise, or an engagement taken liy one party, wholly or mainly. It

is not approjiriate to the ea^^c of a contract, which the same treatise defines as a mutual

promise. A few jiage-- furtlier in that treatise, the following is stated as "a rule which

iroverus the construction of all contracts":—
" Whatever is oxjieeted by one side, and known to be so expected by the other, is to bo deemed a

part or coiiJiiion uf Ihu conlract."

This rule Ilcr Majesty's Government submit to be judged by. Even if it were

admitted (as it is not) that Mr. Bancroft has shewn what amounts (in the phraseology of

Dr. Taley) to an expectation on the side of the United States, he has entirely failed to

shew on the other .side (tlial of Her Majesty's Government) a knowledge of the existence

of that expectation. On the contrary, Her Majesty's Government have demonstrated

their necessary ignorance on the point.

r.2. Sir Bicliard Pakcnham (in bis Memorandum before cited) says (he is writing some

twelve years after the Treaty, and he speaks therefore in guarded phrase, but his

testimony is clear) :

—

"
[ think I can safely assort that the Treaty of loth June, 1840, was signed and ratified without any

uiliinalioii In us Mhat^^ver iiti tlic jiart of llie I'liited .States' Ooveriinient as to the jiarticuliir direction

to be L'iven to the liue of Ijoimdary cuuleiiiplaled by Article I of that Treaty."

V.

33. It remains to examine tho arguments by which Jlr. Bancroft endeavours to

shew that the language of the Treaty points tc the Canal do Ilaro and to that channel

alone.

(i.) Mr. Bancroft refers (page 24) to the concise form of expression by which, he

says, in both countries the line was described as the line of the " 49th parallel and Fuca's

Straits." Two observations occur: (1) Many persons, including Mr. Greenhow, used the

name Fuca's Stiaits to embrace the waters, or at least the southern waters, of the Gulf of

Georgia : (2) If, in this phrase, the name is not so understood, then the use of this expres-

sion (the 4'Jth parallel and Fuca's Straits) is of no weight in favour of Mr. Bancrc -'s

argument ; for the whole question is where the line is to run, which is required to form

• Al)Ove, iiaragmiili 23.

t It i«, however, not altogpthcr miiin]icarliatilp, as will appear from the critkain's of another F.nglish author,

Austin, LiHtnros on JurispruJence, vol. ii, p. 122.
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