
164 TUE~ ONTARIO WEEKLY REPOR2'EI? [VOL. 26

item, and in addition say that the evidence of the respon-
dent> John T. Moore, is not corroborated in a material point>
nor does the evidence establish a novation.

- .The receipt given by Edward Leadlay was for a note
for this amount ($3,279.22), and if the note was not paid at
inaturity, no credit can be allowed therefor on the mortgage
debt, unless the note is taken in lieu of money, or its equiv-

aient. In other words, there must be an express contract
shewing that the acceptance of the note, and the giving of the
teceipt therefor, was to bie in satisfaction of the mortgage
pro tanto, whether the note was paid, or not. There i18 no
evidence to support any sucli contract."

Now, it seems to, require somne boldness, in view of thie
position thus taken by the Moores and the mortgagees, which
resulted in the Court' getermining in favour of their con-
tention, for the appellant 'fo now corne forward and attaek
the Tlhding of xny brother Kelly, upon the grnd that the
position lie then took was not in accordance with the truth,
and now to take te position that the then appellants' ver-
sion of the transaction was the true one.

That these two notes were paid by the mortgagees'and
thiat the mortgagees were repaid what they had paid in re-
spect of them hy the now respondents when the propert 'y
was re1eemaed, is not open to question, and there is therefore
no ground for thse appellants' contention that the release
'whcli lie strbsequently obtained from the Leadlays operated
to discliarge bim f rom bis indebtedness on the notes.

There is not a shadow of ground for any sucli conten-
tlin. Nothing was owing by the appellant 1o the Leadlays
when the release was executed. The mortgagees had suc-
ceeded in establishing that they were entitled to îhe paid
their mortgage delit, inciuding what they had paid on ac-
count ol the floating indebtedness of the cornpany, andupen,
redemptionat ail events the notes became the property of
the respondents,

The resuit of what bas taken place is that the appellant,
by bis improper conduct and breae. c *f trust, lias made the
comnpany of whieh lie was themanager director, liable for

these two delits of bis, and he is hound, as the learned trial
Judge lias found, to repay wliaf the company bas paid, withi

interest.
The next item is one of $8,1M8.66, whicb, it is said, was

improperly charged by my learned brolher Kelly to Phe ap-


