
6 CANADIAN CONTRACT RECORD.

LEGAL DECISIONS AFFECTINO
MiJNICIPALITIES.

CAI.DWI-L[I. v. TOWN OF- GALT.-Judg-
nient on appeai by 1îu-lttî«f front judgttient
oi Rase, J , dismisbing actton %%ith cost;
aa iRing jîîdginent on cotinter-claiîn lor
dttdnns with cobts. The piaintift is
the oîvner and occupant ni the Centrai
hnîel in the tovn of Gali, and the action
is brought te restrain delcend.înts froin re-
moving the two-sbturey veraodah which
stîrrounds il. Tht counter-ciatin asked
for,-tdirection for remnovai ni tht verandah.
[t was cnntended for plaintiffTthat the ver-
andah, which Prî'jecis over Maîn street,
was in is pi esent position before site 5treet
was dedîcated to the public, andi that bucb
dedic:ton %vas subject 10 the rîk-hts of
user of the plaintfl'- predece:,soî. in tmie,
wbicli rîghts -.ire sini vesttd on plintiffi
and wet vested ()o years belore coent-
mienctmnlrt ef action, .andi that bie couid
acquire a right oi possession, prescription,
or user ta niant.,în such an obstiuction ou
a highwayzigainst a muntcipaiity. [t was
contended for defendants that the anus of
proving dedîcation lay upon PiatntfffT,
svhich had net been discharged, and that
the defendants had the right ta require the
removai ni the verandal sithout com-
pensation tînder sub-section 2 of section
557 oi tht Municipal Act. Appeai dis-
mîissed without cosîs, and without cosîs i
motion to aiiow fi.rthtr evîdence or of the
taking of further evidence.

The iollowing is a dig~est of thte jud-
ment of Drainoixt Reteree Hodvins in
tht case of EliiO.î vs. Ellice Tnwnshipb,
handed down ai Toronto on 27111 M;trch
last

Thte appellint municipality ni E!mia
adopted tht drainage schemnes înstiated
by the by-îatsS ni tile respondefit mumci-
paiity, and pa>sedl severai by-lawvs Io give
effect ta the samne and t0 asàtess tht speci-
lic lands ind toads withîn ils jurisdiction
affected thertby.

The drainage work %vas cemmenced
by the resporident niunicipaiî> in i8gi,
and svas consirticttd by it thraugh the
severai niunicip.thities. During such con-
struction tht following actions for clainis
and damages consequent thercon, svcre
brought against the municipailitY:

P.itiridge v. Ellice, action for daniages
te plaintiff's lands in Elma ; award against
tht defendant intiicipiii'tY [Or 4572.84.
Coxon v. llice, action for darnages te
piaintiffls laînds in1 Einia;jndgmnent against
defendani for $375.25. Ta~ior s. Ellice,
damages to plimttffs tauîds in lima;-
judbmcent agair.si dtterdaitt foi $5;zo.35.
Hiles v-. Ellice, action for damages to
plaintfrs lands in Elhsce ; judgient
against defendant for $767 96. Crooks v.
Ellice, action for damages caused Io
plaînîîff s landis in Elim.i;judgment :îgainst
defendant for 1677.14- Ali the above
judgmenis incitided cosus.

The municipal law dealing with the
fiahilitirs and e xpenýes ;n urred by <ini
cipalîties in consiuction and maintenance
of drainage werks is as foilows : Except
where othersvtse prevîded bY %bis act, the
cost of any reference tarbitratian> had in1
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connection wîtiî the construction or main-tenance of any drainage wotk, thte cost of
the public.ition of service, of by-laws, and
ail other expense incidentai ta the con-
struction and maintenance of the woik,
and the passing of by-laws shall be deciii-
cd part tif the cost of sucli îork, a~nd be
included in the amouint tn be rtised by
local rate on ail roads andi laînds habit
tiitreior. A-tain the Drainage Act r-tads,
'WViître, on account of proceedings taken

under this act, damiages arc recovered
zîgaiis thte c-orporation or parties con-
btructing the drainage %vorks or other re-
hlad is given by an> juîdgaient or order of
any court, or ;iny awardi or order made
by tie Relerectiînder ibis Act, al[ such
dîanges or any suni of nnry that m:îy
lie reqîîîrei ta enable the corportion tu
coîrîpi>' w~ith any %uch jîidgîîent, order or
;tw.îd lnitd ir. respect iliereof, shail bc
ch;trged pro rata tapon the lands and
rotids hable te assessment for su(h drain
age works.»

Such mîere tht sîatutory guarantees of
the respondent municipaity during or at
tht close of tht contests forced upon il
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by thte respective litig-ints above nai t,lTht elTeci Of ihCSe staIttoy glIiaaqn
1 think, cleirly entitie tht respti.
municipaity tn bc indenn;ied aigatiils', .. l
charges and expenses propcrly inctirt,
by it.

Apart froin thcse situtory g'uarani,
il ifiutis be remembered that hîtp..xs
claims for îndeinnity are sustaied orn ile
groundsof it betng a utustec for tht MM'..-
(-ti:tliîîîrs and c--adventtircrs (or Ii
hene fit tht drainage work is utideitakr i,
andi in %vliich their mny r neii

,NI conclusions irt con firi-ed by M o'r-
rail V. Haiford, andi Lewin on Trusts,:àlso
by ceitaîn evidence given by thte rets - of
the %pPelltnt iiunicipalhty in anssver to
mny qutestinns.

Tht appeai of the niunicipahity is iltir
fore dismissed with couîs. As Logan and
Moryntngtnn hand nlot avaîled thn-iatlse

of tht right of appe:tl given b% tht Act,
1 cannot recoïnize their right tn joîn in
Elima's appeai, and they must pay what-
ever r osis have been incurred by Ellice in
resisting their rîght te appear and join in
the appeal.
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